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PREFACE. 


/ 


The works of Roccus, though of great celebrity; 
are read only by the professed civilian. The ensu- 
ing treatises contain principles of utility to.iii^Jter« 
.chant and the mariner, yet they are known to them 
only through the medium of quotaticHis scattered 
through a great variety of later authors. -The excel- 
lence, of the work is sufficiently manifested by the 
* respect with which its author is uniformly poticed, 
and the confidence with which his opinions are cited 
by almost every writer on the same subject, since 
his time. It has beea thought advisable to unlock 
the stores which have been heretofore concealed 
from those for whom they were intended, and to 
present to the American merchant the Treatises qf 
Roccus, in an English dress. 


Francesco Rocci, or Rocctrs, as he is com- 
monly called, by affixing a Latin termination to his- 
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name, according to the custom of the learned in fbr^^ 
mer ages, was an eminent jurist of the city of Na-^ 
pies, and one of the judges of the Magna Curia^ or 
supreme court of that kingdom. He flourished about 
the middle of the seventeenth century, and his two 
treatises, on ships and freight^ and on insurance^ 
were first published at Naples in the year 1655. 

* 

«Since. that period, Bevfiral editions have been printed 
in various parts of the continent of Europe; among 
these, one of the most esteemed is the editi<m pub- 
lished at Amsterdani in ihe year 1708, by the learn- 
^d Westerween^ from which the following traifsla* 
tion has b^en made. 

■ ■ >- 

Besides these two tracts oh which our author's 
feme principally rests, he ha^ jpublished two hun- 
dred e^inions on various que^ions of jurisprudence, 
from wMch his Dutch editor, Westerweeny has select- 
ed fourteen, relative to subjects of njiaritime law, 
which are printed 4t the end of his volume, under 
llie title of Selecta Itesponsa. They ^*e remarkable 
for the same sound logic, depth of learning, and dis- 
criminating acumen, by which the rest of his works 
are so eminent^ distkiguished. 


PREFACE. i3i 

The law which «regulates insurance, and the other 
branches of maritime commerce is not peculiar to 
any particular nation. To this law, lord Mansfield 
has with great propriety applied the words of Tully: 
A/on erit lex alia Roma^ alia AtheniSy alia nunc^ aha 

posthacy sed et omni tempore^ et apud omnes genteSy 
una eademque lex obtinebit.^ The Roman emperor 
Antoninus declared that although he was master of 
the world, yet the maritime law was sovereign of 
the sea-t This principle is recognised by all the 

' commercial nations of Europe, who for the pur^- 
ses of trade, consider themselves as one great family, 
governed and regulated by the same system of laws. 
Hence with few variations the same principles and 
the same rules, which regulate the decisions of the 
courts of Great Britain and of the United States, 
are to be found in the earliest treatises on maritime 
law. For these, next to the Rhodians whose commer- 
cial regulations are in part preserved in the imperial 

* There shall not be one law at Rome, and another at Athene, 
one law noW) and another hereafter, but among all nations and 
at all times, one and the same law shall prevail. Oc. Fragm. de 
Refiub. quoted by lord Mansfield in Luke iJf aL v. Lydcj % Bur. 

Mr. 

t See the note to Note XLVIII. in our author's TreaOse «a 
Ships and Freight. 
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code of Rome, we are chiefly indebted to the writers 
of Italy and Spain^ where connnerce was first re- 
rived after the destruction of the western empire. 
To them we owe the celebrated work of the Conso^ 
ht&j for which those two nations are still contending. 
Insurance and bills of exchange were first introdu- 
ced into Ijie rest of £urope by the Italian merchants» 
who were at that time denominated Lombards. And 
to this day, a clause still introduced into English 
policies of assurance points to the source, whence 
England first derived her knowledge of commercial 
law4 Numerous wwks were published in Spain 
and Italy at an eariy period to elucidate this inter- 
esting branch of knowledge. Amor^ them no one 
is considered of greater weig^ than the woi^ now 
offered to the puUic. 

The treatises of Roccus are remarkable for their 
brevity. They do not, like iht mod^n essays of 
Abbott, Park, and Marshall, or Valin, Pothier, and 
Emerigon, pretend to enter into a minute descrip- 
tion of eveiy case, but like the Tenures of Lyttleton 

4 

\ Thia writing or fioUcy of assurance shall be of as much forte 
md ejftt$as the eurest writit^ orfto&cy qfaseurmnce heretofore 
made in Lombard Stseet or elsewhere, ^ 
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they embrace in Ae abstract, principles that are ca- 
pable c^an extension not less wide than the Com* 
mentaries of Sir Edward Coke. Unembarrassed by 
tedious annotations, they are designed as a manual, 
to the advocate who will find here many important 
principles of his science, and will turn with fecility 
to the useful remarks of ** this learned civilian;" to 
tfie merchant whose intelligence will be increasedy 
and whose litigation will be prevented by a frequent 
recurtence to our author; and to the mariner, wlby 
will be in possession of a compendium of principligiiy, 

useful in his profession. 

• ' -\\ 

From a national pride and prejudice, and from n 
reluctance to acknowledge their obligations to for- 
eign writers, the English civilians have suffered mos^ 
of Ae learned treatises on maritime fctw, to remain in- 
a dead language, accessible only to the schdar, and 
hidden from the class of individuals to whom they^ 
are of chief importance. We confidently trust that 
the liberality of an American public will delight to 
encourage the extensicm of science, whether derived 
from Naples or Genoa, from Barcelona or from 
•Rome. Even in England the prejudice to which we 
allude is rapidly 'diminishing; and modem writers 
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and judges do not hesitate to receive from foreign 
sources, those lights which cannot be obtained else* 
where. 

In the ensuing translation, little merit is claimed^ 
but that of accuracy. The object has been to render 
the author's meaning as clear as possible without" 
an attempt at ornament. If this humble effort has met 
with success, no contemptible service will be render- 
ed to the public, and no unworthy addition made to 
the library of the professional or mercantile reader. 
We have endeavoured to pursue the plan and man- 
ner of the original as nearly as possible, without fel- 
ling into an imitation so servile as to render the 
phraseology awkward or the meaning obscure. 
Where, for instance, technical terms or ordinary ex- 
pressions have varied from a literal translation, they 
have been adopted without hesitation. And in some 
uistances where a sentence or even an entire nate^ 
has been found totally inapplicable to our law, and 
a^, the same time devoid of interest in itself, it has 
been omitted. But in general it will be found that 
few deviations are made from a course of expres- 
^on, which we presume the author himself would 
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hs^re employed, had he written in ^ ]^^lish bn* 
guage. 

- If the shortness of the work create an opinion un- 
&vourable to its value, it will at least form an apo* 
logy for intruding on public notice, as little time 
will be required for the perusal. And if any merit 
should appear, let this be considered an introduction 
to the jurist, with whose writings, the reader at a 
future period may be made better acqu^ted- 

The ori^nal tide of the book is JVotabUia de JVe- 
vibus et Nauloj item de AssecuratianiAus, or Remarks 
on Ships and Frei^ht^ and on Insurance. It is divi- 
ded into centuries, each treatise (Consisting! of one 

♦ 

hundred articles which are headed.NoT. I. II. IIL 
Ike. These subdivisions have therefore been called 
710^^^ by the English writers in their quotations from 
this work. Lord Mansfield in the celebrated case of 
JLuke et aL v. Lyde, 2 Burr. 889. refers to Roccus 
on Ships and -Freight, Note 81. In the report of the 
same case in 1 BL Rep. 191. the reference is to Nuih® 
81. But in Marshall on Insurance, Abbott on Ship-^ 
ping J and the generality of English writers by whom 
0ur author is quoted, the divisions are called Notes, 
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and are inferred to by that name. It iias therefcnie 
been adopted in this translation. The opinions or 
Responsa of Roccus, are also divided into centuries, 
consisting as we have said, of two hundt^ed articles, 
one hundred of which are classed under each cen- 
tuiy« This seems to have been the fashion of the 
tknes. Jenkins who wrote in England, in the reign 
of James L published his reports in the form of cen- 
taries. 

Our author supports his opinions by an immense 
number of references and quotations, the greater 
part of which, it has been thought proper to omit. 
The opinions themselves having stood the test of 
ages, are now authorities of infinitely greater weight 
than the writers froiiii whomtheyare quoted. Many 
of these are scarcdy known by name,^ and their 
woxi:s have never reached America. Some of these 
quotations however, have been {»eserved, particu- 
hafy in the treatise on ships and freight, where we 

* Such for instance as, L, Cardinalia, Fontanella^ S, Oddusy 
A, de Afualdia, M, Giurba. A, de Felasco, P. P. Comausy R, 
Stiariusy JV*. BoeriiUy H. Rocca, H, Leotardua^ A. Gamma^ JL. 
Lofiesy F, de Roxa^ J, GibalUnuay S. de Honmdeia^ /. F, Sat^eH' 
ciua, M. de AfflicHay G. MaatrUlua^ L. MoHna^ P. .AT. Moaaiuay 
J, D. Oaituay and many others. 
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have thought th^ might lead the reaider to a further 
investigation of the subject. In that treati^ we have 
preserved most of. the references to the body of 
the civH law, the principal Source of legal learning 
on the conttnmt of £urc^, fixxn which the com% 
mon law itself has borrowed many important prin- 
ciples. We have preserved some citations fifom 
Straceha^ and the decisiooa of the Court of Rota of 
Genoa^ and not a few from ^ work oiJohn de He- 
irioj which deserves to be better known. 

At the conclu^on of most of the nates^ We have 
inserted the names of one or more En^sh <» 
Ammcon writer^ by whom the opinion of Roccus 
there expressed has been quoted, and of adjudged 
cases, in which the decisiop has been partly founded 
up<X) his authority. Writers of eminetit respeeta- 
bility only, have been chosen, atthou^ further re;f. 
seaarcb would have found the name of Rocdus, used 
in many books of inferior reputation. We have been 
induced to do this, that the weight ai)d influence of 
our author's sentiments may appear by the frequent 
references made to him by writers of acknowledged 
merit; and that the reader may be directed to the 
passages in these standard authorities, where the sub- 
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ject is more fully treated of, and more cort^letely 
displayed. 

In the quotations froin Stracchay from the Cor- 
pus Juris Civtlis, and from other writ<ers, a transla- 
tion merely is inserted, to avoid swelling the notes 
with the original texts. The references however are 
sa made that the reader may turn without difficulty 
to the works themselves and judge of the accuracy 
of our translation. 


It is certainly much to be desired that the trea- 
tises of law, and particularly those connected with 
commerce, should be of feasy access to all who are 
interested in tiiiem. To this end, labour would be 
well .bestowed; and our country might claim no 
humble pr^se for having preserved the works of 
legal science which time had obscured or prejudice 
neglected, and introduced them again into familiar 
use. 
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NOTE I. 
Shipping and navigation, are. of the greatest im- 
portance and utility, to mankind. Our object in these 
notes : is to explain tiie general rules ^d principles 
!of law, .by which they are regulated* 

I . 

NOTEIL 

Freight is the consideration or premium promised 
to die master of a ship for carrying goods or person's 
from one place to anothen 

NOTE IIL 

The master of the vessel is he^ to whom the cart 

of the vessel is entirely confided. To his charge and 

direction the whole of the ship and every thing that 

C 
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• • • 

belongs to h^r, and the Mariners are committed* He 

my be a ft«^V™inor, or a dave. The« .nay 

be one, jCNr»fM^e*masters at the pleasure of the owner, 

wluch. ihi^* be either express or implied. John de 
• *• *• 
' ^.Sikuuc^* lib. 3. cap. 4. n. 2. He alone is notthe master 
• ^» •• • 

•*«/,tcr whom the owner has confided the command of the 
ship, but he also to whom this master has intrusted 
the authority, may officiate as commander whether 
the owners were acqu^ted with the circumstance 
or not* Dig. lib. 14. tit. 1. /. 1. $ 5. 
Quoted in Abbott^ 78. 

NOTE IV. 
If in consequence of any accident the ship be de« 
prived of her master, the mariners may nominsite and 
elect a commander, when they are in a place who^ 
the owners cannot make ih& nomination. John de 
Mevian lUf. 3. cM. 4; n. 2. la) 


(a) John de Hevia Bolanosj h a Spanbh writer of eotineiKe 
and the author of an excellent treatise on the laws of Spain ^ 
entitled Curia PfdUfdca, The third book of this work, to which 
our author frequently refers, is devoted to the subject of mari- 
time jurisprudenee. 
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NOTE V. 

The master of a ship nominated and appoii^ed by 
the owner* may substitute another commander in his 
place though forbidden by the owner. (6) John de 
Hevia^ lib. 3. cap. A. n. 2. Dig. Ub. 14« tit. I. L 5. 

NOTE VI. 
If a ship hatre tii^ owners who cannot agree in the 
choice of a commands, and therefore make diflbrent 
nominations, in this case as severed concur in grant- 
ii^ an indivisibie ri^t to d^erent persms they jn^* 
terfere with cme another and no eBeot is produced^ 
That nomination however^ vis prefen^d which will 
afford the better commanden But i£ faotli of thd 
ownei^s cboose a competent parson, and sdll. catHioC 
agree, the Judge should interpose and endeavour to 
persuade them to an agreement .and if the Judge 

(6) This 18 to be understobd merelf 9» to the ccu^tfacta made 
bf freighters or other third persons with the deputy so appointed, 
bat not so as to discharge the master from his responsibility to 
the owner if he should disobey his orders, "/re who has afi/iointed 
a maaterj* says the text of the civil law quoted- by our author, 
" mu9t anawerfor all itis actSf osher^t .they who contract tnigJit 
be deceived** 
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cannot effect a concurrence, the ship must remain 
without a commander until a concurrent appointment 
can be made. 

NOTEVIL , 

Two 6wMrs of a 3hip, equaUy interested in heiv 
may appoint the commander alternately every year: 
but if they are entitled- to unequal proportions, each 
must choose the master for a period proportioned to 
hi» intarest in the vessel. 
• John de Hevia observes that as any person may be 

a^ibaster at a shpip, he ought to be ah aUe seaman^ 

* 

afad iUndergo a. regular examinataon: he shcmld also 
be /a native of the kingdta»; a foreigner, indeed, may 
be appointed where no^tive can be obtaiiie<]^ bnt 
he sfaould.be careful in his command to Observe the 
hws of S^ain. (c) Nor should he be a person of in» 
Afferent character, |br he • is considered in the light 
of a soldier, and enjoys military privileges, {d) John 
4e Hevia jlib. 3. nap. 4. 

r 

- t 

* , V 

: .i ' ' . ■ 
t (c) The kingdom of Naples at the time when our author 

wrote, was under the dominion of the crown of Spain. 

' ' "J 

(d) Thiis is well caldulated for the encouragement of oom* 
inerce and navigation under a military government. • 
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NOTE VIII, 

Tht master cf the ship has power to confifie of- 
fenders iii .&efVessel, even though they are not ma- 
riners, for the purpose of defivering theia up to the 
competent authority of the territory or district near- 
est to. the place, where the offence was committed.^ 
Or he' may confine them in port whoe the ship is 
to be |inkden, in order to have them {mnidied. On 
the other hand, if the master of the ship be guilty o£ 
an offsnce,^ any cf the sailors may put him in con- 
fineO^ent and; deliver him to a competeidit authority. 
JofitKde.Hevia. lib. 3. $ 11. n. 6. 

Quoted in Abbatty 109. . . 

NOTE ix; 

{e) TAepiii^xi» he who directs the sailh^ of the 
vessel, and hc^ is supposed to be perfectly acquainted 
with navigation, f The pilot is chosen by the master 
of the ship and is responsible for every injury occa- 
dieted by his j^ult, ignorance or negligence in- the 
government of the: vessel; he is Ikible for the most 

(e) The fiilot on board of Spanish vessels, is the same as our 
matcj wilh a more honourable title» 
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trifling fault that shews a deviation from the strictest 

attention to his duty. 

'- Th^ derkim puner, is a person s^ppds!^^ l^ the 
master, who is bound to take cape oCthe ship^s beol^f 
in which' every thing on boani is inserted, as well 
the names of the mariners as the artictes of merchon- 
dize ^iq>ped* He is bound to describe diem minutely ^ 
« maimer and form as they f^ere taken oa boaid. 
He^ is thaefoi?e In some meassuire considered a public 
officer. 

Mariner J is a term of CKtensive imp<»t^ and com* 
prebends all persons who {h duty on board of the 
ship, and are instrumental to hsac navigationr^ Th^ 
are also chosen by the master. ^ 

% 

NOTE X. 

A master of a ship niay be compel^ to >i^ twith 
his shrp and to cany goods, passengers aiid sailors, 
and to> make any ordinary voyage; because the pub* 
lie good requires it, and the public have a right to 
the use of ships. So widely is this principle extended 
tiiat if a person endeavour lo excuse his sMp from 
public use, (J*) it will be c(»ifiscated. Another reason 

^ This law was established towards the end of the fourth 
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&r tihis prmcifrfe is, that the owner or master of a 
ship b considered in the light of an innkeeper, who^ 
after opening his house and undertaking to entertain^ 
may be compdkd regularly to receive guests, 

NOTE XL 
The owner of a vessel is responsible for the coa« 
tracts and the criminal acts of the master appointed 
by lum. He is responsible also for the faults of the 
mariners committed at sea, but not for their cantractSj 
as they were appointed by the master of the ship and 
not by him. Dig. lib. 14. tit* 1. $ 5« {g) It is di£^nt 
therefiire in the case of contracts and crimes^ The 
owner is bound by every act of the master, but only 
by the fraud or &ults or crimes of the sailors. 

century by the Roman emperors, jircadiusy and HMoriusj and 
may be considered as the origin of imfireaementt. See Juatinian^a 
Codcj &b. xi. tit, 3. De Mnnbus non excuaandU, 

(jg) Our author means hjere by criminal acts^ those only which 
relate to navigation, and are committed by the master and ma- 
riners in violation of their duty as sucbr and so indeed he ex» 
plains his meaning at the end of the note. By saying that the 
owner of a ship is responsible for such acts committed by the 
captain or crew, he means civitlyy not criminally. That is to sayi 
lie is responsible for the loss which such acts may occasion to 
the shippers. Such is our law. 
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If a servant be guilty of any impropriedes in tKb 
office, or employment assigned hnn by his master, 
the master is answerable for such imprc^rieties» as 
he should not have employed such a servant, and the 
fault may therefore be imputed to him. Nqr in the 
•instance above mentioned, will the owner be excused 
by delivering up the master or sailors; for the case 
is like that of an innkeeper, where it is not sufficient 
to deliver up the (lender, but the party sustaining a 
loss has his election whether to proceed against the 
master or the servant. 

The above principle is applicable only to offences 
affecting articles on board of the ship and belonging 
to her, and committed by sailors in the vessel: it does 
not extend to crimes committed out of the ship. 

Quoted in Abbotty 79. 2 Brawne^s Civ. &? Adm. 
Law, 137. 

NOTE XII. 

If the master of a vessel exceed his orders, for 
example, if he have instructions from his owners to 
obtain freight, and not to charter the ship generally, 
and afterwards he charters her, the owner is not 
responsible. Or if the owners direct him to carry 
passengers, and not to load the ship with goods, 
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and he disr^;ards their orders, they are not liable* 
If the master be dhiocled to load the ship with a 
particular sort of goods, for instance, with grain, and 
he^ loads her with marble, or any other article, the 
owners ^re not boipdv Dig. iib* 14, tit. 1» 1. 1. $ 12. 
(A) A master of a vessel was direct^ not to ship 
Venetian gooik; in oppositic»! to which orders^ he 
received the goods of a certain Venetian on board, 
-wjuch were embezzled by the sailors: although » by 
the court oC admiralty the owners were decreed, to 
pay the loss,yet by the superior tribunal this decree 
was reversed* 
Quoted in Abbotty 79. . 

(h) The text of the civil law to which our author refers, put^ 
the case of a son, who having a general authoritf from his fit- 
ter, tP sdl and dispose of all his property, niakes a fraiidolent 
sale thereof, for his own benefit. Such a sale, says the Digest, is 
not binding upon the father, notwithstanding the general words 
of the. authority. But the Digest means no more than that the 
sale is not binding as between^ the father and son, nor with re- 
spect to the purchaser, if he were a party to the ffaud. In every 
other point of view, it is to be considered as valid. Our author 
undoubtedly doe? not mean to carry this doctrine any fiuther» 
See MboU, 78. 
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NOTEXIIL 

The owners are nol liable for ^ £mlts of a mastar 
who exceeds his instructions, even though the inw 
structions were {general; fogcfauiu are never compre- 
hended in such general instructionfi. Dig. Hi. 17. tiu 
I. £ 60. $ 4. If a servant at an inn wound any per* 
son, the innkeeper is not answerable (or the injuiy 
or expenses. So if a child or dlave commit a crime^ 
Sn the presence of his father or master, the &ther or 
master is not responsible for the crime. So a master 
is not answerable, if his servant set fir^ to the house. 

Quoted in Abbotty 79. 

NOTEXiV. 
Further, the owner is not responsible for an injury 
done to any one by his sailors, contrary to his ex^ 
pre$s orders» But if this prohibition were not express 
the owners would be liable for the crimes, deceit, 
and faults of the ssulors, though not for their con- 
tracts, as we have said before. In no case is die 
owner answerable for the contracts of the sailors; but 
it is otherwise with their crimes j for he is bound to 


w 
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take care that ^xsy commit lume. Dig. /ti. 14. tit. l» 
/. 1. $ 1, 2, 3, 4, 5. (t) 
Quoted 'ta Abbott^ 79. 

NOTE XV. 

If the mastet* of a ship were appointed for a oettun 
vojrage, or for a certain place, and he {«-oceeds on 
another voyage, the owners are not liable» IbkL $ 12; 

Quoted in A66oiiy 79. 

NOTE HWl. 
If several masters are appemted generally ^ widieut 
separating their authority, the command is considered 
as given to them all in common, so that the act of 
any one shad! bind the owner. But if each one be 
invested with a distinct authority, so tihat one^ for 
example, shall contract for the freights, and another 
to receive them, ^ owner is responsible for ^ acts 
(rf' each in his own department. But if their authori^ 

(t) As navigatioa, under the Romans, was carried on chid||r 
by slaves, they were considered in a measure as cattle, and 
therefore the owners and masters of ships were' bound td keep 
a strict ii^atch over them, and wew held on thali account to a 
severe responsibility. See however Note XI. in which this re* 
sponsibility is restricted to offences committed m the Mp^ 
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be jbint and not sevo^, the owner is hot answersd:^ 
for the acts of one alone.. Ibid. $ 13. * 
Quoted in Abbott^ 79. 

NOTE XVIL 

The f<xcgbmg {«incite must be takoiwith this 
lim]tatk>n: that the owner will be respcmsible in the 
cases nientioned, even if the roaster exceed hb in- 
structions, or act contnuy to ordea^, or commit a 
crime, provided the owner b benefitted by such act. 
Dig. Rb. 43. tit. 16. /. 1. 

Quoted in Abbott y 79. 


♦ ' 
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"'• It must be dbserved also^ that tibe owner is always 
fiable in case di tlleft or robbery committed by t^ 
master, because it is always undei^tood that the mas- ' 
ler shall not commit theft or robbery, and therefore 
as he is guilty of a crime in the v^y essence of his 
office, the own^ is . liable, although his instnlctioi» 
may have been exceeded, or his orders disobeyed- 
Dig. lib. 39. tit. 4. /.1. 

Quoted in Abbott j 79. 
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NOTE XIX. 

ff goods arrive in the destined port^ in a wejt or 
damaged condition, the master is liable, because he 
promised in die bill of lading to deliver them, in 
Uke good ordef^md well conikkmed: particiibriy if 
the injury are^ In consequaK:e c^ -die ship's WMting 
repairs, and the master's neglect to make them. This 
feet may be easily ascertained; for if the ship vi^ere 
out of repair at the time she sailed, and also at die 
time of her arrival at the port of delivery, it is a na- 
tural presumption that she ivimted repaim (hirii^.tfae 
intermediate time while* on her voyage. Stracch. dt 
Nav.p.2. No. 11. Cod. Uh. 10. 1^.22. /. 3.Dig.U6, 
90. tit. 6. LS. §7. 

Quoted in Abbott^ 146. 

NOTE XX. 
When a ship is purchased ^^ with the appurte* 
nances*^ the boat is not included; for the boat is. not 

an appurtenance of the ship, but is itself a small 

> 

vessel. This is so well understood, that when a ship 
is confiscated, the boat beii:^ a separate article^ is; 
not considered as confiscated also, for penal laws are 
to be construed strictly. Dig. lib. 21. tit. 2. L 44. 


80 MANUAL OP 

'^Hnd. Kb. 6. tit. 1. I. 3. $ 1. Straceh. de Aot. p. 1. 
No. 21. 
Quoted mAkbm^ 19^ 

NOTE XXI. 

If a boat be overset in cairykifpl^^QQ^s from the 
vcsa^ for die purpose of %hl«iHOg her^ a ccmtribu* 
^ tkm is made for the benefit of the owner of the goods 
lost, in theaame manner as if th^ had been thrown 
oyerboard to lighten the ship. This contribution is 
made by the property which remmns safe on board* 
But if the boat widi part of the goodb remam safe, 
and the ship perish, contribution is not made fw the 
baieit of those who lost their property in the sMpt 
Straceh. tit. de Nov. par. 2. n. 19.. Dig. M. 14. iit^ 2* 
1. 4. 

NOTE XXII. 
A ship often requires repairs. If one of two owners 
neglect or refuse to make these repairs, and the other 
make them himself, and the party neglecting or re- 
fusing, do not remunerate his partner in four months, 
with interest, for his share of the expense, he for- 
feits his title to the part he owned of the vessel. (Jt) 

(A:) This U a hmh hw, and certaiidy is aot in force aii^ong 

us. 


< 
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NOTE XXIIL 
When any person laids money to tlie maister of « 
sMp, for the purpose of refittmg her^ or to purchase 
aitides necessary for die vojrage, or to pay the sailor fs 

wages, or to arm and equip the ves^l, the ownersf 

» 

are always liable for the debt. (/) But four things are 
requisite to render the owners liable for money so 

' • •■'*.■« 

(0 $7 the general maritime laiWy every ocmtrac^ tirith t\lf^ 
master of a ship implies an hypothecation^ Jiistin y^ BafU^m^ 2 
Lord Raymondy 806. But it is not so with us, and a special ih- 
stmmoit is required. But what if a contract were made abroad 
with foreigners, ignorant of our local institutions; would the lien 
created by the operation of the general maritime law, not merely 
consideTed as such, but also as a part of the lex lottj be^spected 
and ^enforced here? This is an impoftaDt question) which we 
will not presume to decide: we will merely show how it has been 
determined abroad. Caaaregis^ an litalian writer of very great 
celebrity» mentions a decision at Genos^y^^ that a lien which is 
acquir^ on goods or effects in a foreign territory follows the 
property, though it be carried into another country subject to a 
different jurisdiction." Casareg. II cambtata initntfu^ ft, \^%. 

Since writing this note we have found that the above pnncipte 
has been adopted by the court of chancery in, England, in the 
case of Huasey v. Chriade^ 13 Vea, junior, 5^94. on the authority 
of Exfiarte Shankay 1 Mk. 234. and of Watkinaonv, Bcmar* 
Satm^ 3 P. Wma. 367. The court of Chancery in England has 
admiralty jurisdiction. The King v. Carevjy 1 Vem, 54. Gilb,. 
Reft, in Eq. esr Exch. 227. Its decisions are authoritative there* 
%e> we pieiume) in adinindty cas<»». "^ 
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lent. Firsty The occasic»! must be proper, and the 
money must actually be expended for that purpose: 
yet, the. lender is. hot bcHind to prove explicitiiy that 
the mon^ was so expended. Secmd^ The lender 
should know that the master possessed regular aur. 
thority. Thirdy No greater sum should be loaned than 
is necessary to refit the ship, or for any other purpi^»e^ 
Ftmrthy The articles required must be such as can 
be procured in the place where the loan was made. 
^hn de Hevia in Cur. PhiL book 3. cap. 4. n. 7« Dig. 
Uk* 14. tit. 1. /.7. 

' ... t 

NOTE XXIV. 

It nuist be obstrared however, that if the master 
of a vessel deceive the person who lends him mcmi^y, 
either in the repairs of the ship or the price of the 
articles purchaised, the loss must fall on the owner, 
and not on the lender. If the master borrow money 
of another person to pay him who had advanced sums 
to refit the sUp, still the owner is reponsible, for the 
new creditor is considered as having lent the mpney 
to repair the vessel. 

So if a master convert to his own use, money 
loaned for the use of the ship, action wjll lie against 
th^ owner; for it is his own fault that he appointed 


r 
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an improper commander. John de Hevia in Cur. Phil, 
book 3. cap. 4. n. 27. D^. lib. 14. tit. \. 1. 1. $ 9. 

NOTE XXV. 

If a minor or a slave own a ship, and appoint the 
master, is the father or master liable for the contracts 
of such master of the vessel? This depends upon the 
fact whether the father or master knew, and expressly, 
or by implication, approved of the transaction; or 
merely knew of the same, without assenting to it. In 
the first case, the father or master is liable to the 
whole extent; for the public good requires that a 
j)erson acquainted with such circumstances, and ex- 
pressly or impliedly approving the same, should be 
responsible for the whole. But in the second case, 
where the minor or slave employs the ship without 
the approbation of the father or master, he is not 
responsible for the whole, but only to the extent of 
the inheritable share of the minor, or peculium of 
the slave, {m) 

(m) This note relates to a curious, but now useless questioii 
of the ancient Roman law, which arose entirely out of the man- 
ners and customs .of the Roman people. Further inquiries of the 
curious on the subject may be gratified by turning to the 14th 
book of the JDige9t8^ title 1 . De Exercitarid actione, which we 

E 
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NOTE XXVI. 

If there be several owners of a vessel, they are 
jointly and severally liable for the engagements and 
all other acts of the master appointed by them; for a 
person contracting with one should not be compelled 
to sue severaL It is otherwise if several owners com- 
mand the vessel themselves; in that case every one 
is .liable for his own act, nor is one responsible for 
tte rest. But if several owners concur in appointing ' 
one master, each owner is liable to the full extent of 
his contracts. With this principle John We Heoui 
agrees in Cur Phil. lib. 3. cap. 4. n. 24. 

On the same principle, any caie of several partners 

may make sale of partnership goods. 

Quoted in Abbott^ 79- 

% 

NOTE XXVIL 

Persons ccmtracting with the master of a ship, 
have their election to proceed either agmnst the mas* 

understand is to appear in an English trandation in the next 
number of the American Law Journal, edited by John £. Hall, 
£sq. of Bdtimore; a work which contains much useful and in- 
teresting mattelr on a varietf of legal subjects^ and is therefore 
highly worthy of the patronage of the practical, as well as the 
scientifie lawyer. 


MARITIME LAW. 35 

ter, at the owner, for the amount ducj and the pay- 
ment of one will discharge the other. The judgment 
ag^st one of them will be valid either for or against 
the other, even though the latter had no notice of the 
trial or of the suit brought. 

But if the parties bring their action against one, 
without protestation as to the other, they cannot af- 
terwards proceed against the latter. 

The oAvner of the vessel has no right of action 
against persons contracting with the master, but 
must proceed against the master appointed by him- 
self. Dig. lib. 14. tit. 1. de Exerc. act. L 1- $ est 
autem. (n) 

Quoted in Abbott^ 79. 


(ft) Our author appears to bave fidlen into an error here, and 
lays down his position too broadly. The text of the civil law to 
which he refers, is not the firBt^ but the 18th law of the titte 
De Exercitorid actionem and does not begin with the words esf 
miteniy but 9ed ex contrario. Jl merely says that the acHo exerci- 
toria is not given to the owners of vessels against those who 
contract with the master, becauae^ says that law, they do not 
want the aid of that extraordinary remedy. But it does not 
follow that they cannot proceed by an ordinary action for the 
breach of such contracts» and that they must in all cases be 
driven to sue the master, merely becauae they appcinted him. 
Such a law would be manifestly unjust, and contrary to the 
spirit of the Roman system of jurisprudence. Sec Note LXV. 


^ 
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NOTE XXVIII. 

If the master of a slup die, or the dave who has 

* 1 

the command be sold, the owner will still be liable 
for their contracts. This is true, even if the slave 
should die. And this action survives, as well for, as 
against, the heirs of the party, (o) The obligation 
entered into with the master is not extinguished even 
by a new obligation or security, substituted by the 
master for the further benefit of the creditor who had 
contracted with him ; unlei^s it be so expressly de- 
clared. Dig. lib. 14. tit. 3. /. 13. $ 1. John de Hevia^ 
lib. 3. c. 4. Ab. 24. 
Quoted m Abbott, 79. 


NOTE XXIX. 
Contracts made by the master of the vessel are 
txecutory, not only as they respect matters expressed 
therein, but with regard also to every thing implied. 
For on these occasions every thing that may be un- 
derstood^ is considered as if expressed, {p) 

(o) Tb'is relates to the peculiar &nns of proceedings among 
the Romans, which the Italians have in a great degree preserved: 
but it is no otherwise interesting to us than as it exhibits a view 
of the judiciary system of that people. 

(fi) Mercantile contracts are generally made bondjidcy and in 
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NOTE XXX. 

If the master or sailors ship a larger cargo than is 
proper, they are considered in fault, and are liable 

their formation it is impossible to forsee every case^ and to an«» 
ticipate every exception. It is highly proper therefore, that a 
pafty should not be too strictly bound by a general expression, 
but that he should be allowed the benefit of exceptions provided 
by law in similar cases; for the law must be taken to be a part 
of every contract, in the same manner as if it were literally in- 
serted therein, unless it be expressly derogated from. If, for ex* 
ample, therefore» a master of a vessel has stipulated in a charter- 
party, for a certain freight to be paid to him on the delivery of 
the goods at the port to which he is bound, and the vessel is 
wrecked in the course of the voyage, it would seem that the 
](rovision which the law has made for such a case ought to b6 
considered as inserted: viz. that he shall have freight f^ro rata 
itineris. Luke et al. v. Lyde^ 2 Burr. 889. Infra Note LXXXI. 
For be ought not to be supposed to have waived the benefit of 
that exception, unless he had renounced it in express terms. 
The general expression, that << freigh;t shall be paid on the de- 
livery of the goods,*-^ can mean nothing but what the law had said 
befcyre; for in general, and where thiere is no written contract, 
freight is not payable until the goods are delivered, except in 
particular cases, which the law has foreseen and provided for, 
to enumerate which would require almost a volume in every 
charter-party. It seems proper therefore, to consider them im- 
plied, not only on equitable^ but on strictly legal principles. Yet 
it has been determined otherwise in England in the case of Cook 
V. JenningSf 7 Term Hefi. S81. But as this case was decided long 
after the period of our revolution, it is not binding upon the 
courts of the United States, and it appears to us highly de- 
serving Qf reconsideration. 
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for damages. Even if a shipwreck ensue in conse- 
quence of the vessel's being too heavily laden, they 
are responsible. Cod. lib. 11. tit. 4. 1.1. Stracch. de 
Nov. p. 3. No. 13. 

Quoted in Abbottj 149. 

NOTE XXXI. 
The master of a vessel, for a debt due to him by 
the owners, may pay himself, or even another per- 
son, out of the proceeds or freight of the ship, or 
out of any of their property op board : in the same 
way as the owner, when he has been put to expense 
or sufiFered damage by the fault of the master or 
sailors, has his action against them for a recoverj% 
Stracch. de Naut. last part^ No. 4. 

NOTEXXXn. 
The master of a ship is bound to render an account 

«... , 

to the owners of every thing he carried out and used 
in the vessel, like all other agents, with regard to the 
property of their principals. And if the master, by a 
public instrument were bound to return accounts of 
the ship, executicHi cannot be issued agdnst him on 
that instrument, until his accounts are liquidated. 
Joh^ de Hewa^ lib. 3. c. 4. n. 26. For gn agent is not 
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liable to execution unless a settlement be first made, 
and all his receipts and payments be balanced, and 
his accounts thoroughly examined: and in the mean 
time nothing can be recovered from him, nor can hsf 
be compelled to pay. 

NOTE XXXIII. 

The owner of a ship may recal the master, and 
remove him from the command, even without a 
cause, and though he had sworn not to remove him. 
This must be understood however, as applicable only 
to a master who has not actually assumed the com- 
mand; for if he have begun to exercise the duties of 
a master, he cannot without just cause, be removed 
from his authority, during the time for which it was 
granted to hiiti. A sufficient cause for removal is, for 
example, if the master become deranged, or change 
his conditiqn, (y) or become an enemy to the owner, 
or prove less faithful than he was before. John de 
Hevia, Ub. 3. e.A. No. 16. 


{q) That is to say, we presume, if he should enter into wild, 
or too extensive speculations» or contract such engagements as 
would render him less secure, or unfit to be trusted. 


. » 
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NOTE XXXIV. 

Expenses incurred by the master to repair the ^p, 

tir to furnish necessaries for the voyage, are to be 

allowed him. These expenses are to be divided among 

the different owners, as they are incurred for the 

benefit of all. Where several are equally mterested 

in a ship, they must contribute equally to defiuy 

the expenses, since they are all equally benefited; 

but if one have a larger share than the rest, each 

'must contribute according to his share. Decis* Rot. 

* 

Gen» 85* 

. Quoted in Abbott ^ 21. 


NOTE XXXV. 

Expenses mcuired by the master, to support or 
equip the vessel, or otherwise for her use, are to be 
borne by every one interested in her, according to 
his share of interest; and the slup's books will be 
sufficient evidence of these expenses. Stracch. de 
Nov. part 2. Rota. Gen. Dec. 170. No. 2, 3. 

Quoted ip Abbott y 91. 
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* 

NOTE XXXVI. 

If A., a pirate, own a vessel, with which he com- 
mits various acts of piracy, and afterwards sells the 
vessel to B., have the persons who have been plun- 
dered of their property by A. an action s^ainst the 
smd vessel in the hands of B. or against B/ as pos- 
sessor thereof, for resititution and damages? It would 
appear that they have; because it is lawful for every 
one to sei2ie and take possession of the property of 
pirates^ who are* considered in the light of enemies, 
and because, by the pontifical law, all the goods of 
an offender are liable for satisfaction to the party in- 
jured. Wherefore, in the above case, it is said, the 
owners may proceed against the ship by virtue of 
the tacit lien created by operation of law. But the 
better opinion is, that the merchant has no claim 
upon B. the purchaser. And the former principle 
holds, only when the ship is in the actual possession 
of the pirate, in which case it is lawful to seize hen 
This liability of the property to be retaken, continues 
against the heirs of the pirate, though not against other 
succeeding owners of the goods; for the ship, being 
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an inanimate thing, could not itself he guilty of any 

offence, (r) Straccha de Nav* part 2. No. 14. 17. 

NOTE XXXVII. 

When a ship br other prq)erty has been purchased; 
or redeeme49 after having been captured by pirates, 
robbers, or the subjects of a foreign nation, can the 
gwner recover this property without paying Ae sum 
advanced? It has been said that he can; for whoever 

* 

purchases stolen goods, is bound to restore them to 
their rightful owner, even though not indemnified for 
the price given. Cod. lib. 6. tit. 2. L 2. But the law 
is otherwise. Stracch. {s) de Mer. in tit. de Mmtic. 
par. 2. JVo, 18. Dig. lib. 49. tit. 15. /.6. 

(r) The English and American revenue laws proceed on a 
different principle; the ship is considered as the offender, and 
maf be seized after the conunission of an offence, which works 
a forfeiture, even in the hands of a bona fide purchaser. Parker 
227. Bunif.2SS. 

(s) Straccha expresses himself to this effect, '' Jffonefiurchaae 
qr ransom the shifi or goods qf osfiAfter, taken by foreign fdrctcM 
or robberaj he may recover qf the owner the money that he has 
jiaid therefor*^ And he quotes the following text of the civil law. 
^^ If a woman^ condemned to the public works for her crimes^ be 
taken thence by foreign ntbbers, and add by them as a slave j and 
aftervfards be redeemed^ she must return to her punishment. But 
the public ttiust refiay the firice of her purchase or ransorn. Dig' 
&b.xlix,tit. IS. L 6. 
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If the purchaser protest that he acts in the name 
of the owner, and thereupon offers to make restitu- 
tion to him, the original price, together with uiter^st, 
must certainly be paid to the purchaser, {t) 

NOTE XXXVIIL 
A fine for alienation, or other similar duty, payable 
on the sale of real or immoveable property, is not 
due on the sale of a ship, for a ship is considered 
personal or moveable property. With this principle 
Straccha concurs, who proves by various reason$, 
that a ship is considered as moveable property, al* 
though some writers entertain a different opinion. 

NOTE XXXIX. 
TTiis note is little more than a repetition of the 
Jastf and therefore it is not deemed necessary tt^ 
translate itl 


(/) The text here referred to» is in these words. You ask mi 
intfiroper thing (indvUefn rem dcSideratUi) if you require the 
price qf things knovm to have been stolen^ to be paid you^ before 
you restore them to the owner. Rather take care to be more cau- 
tious hereqfter^in your dealings, lest you not only suffer a similar 
hss, but be moreover suspected of participation in the crime. Cod, 
Hb.t.tit.%.t%. 
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NOTE XL. 

Is the owner of a ship liable for a dieft committed 
on board? It has been decided that he is. For if a 
sailor or innkeeper receive any person with his goods, 
he seems to undertake that his vessel or lodgings 
shall be calculated for the purpose, and that every 
thing shall be safely restored. He is answerable there- 
fore, if a loss happen, or an injury be sustained, 
. though wthout his fault. Some authors, however, 
maintain that this liability does not extend to for- 
tuitous cases, or losses consequent upon force, or 
when the property is stolen, for then the receiver is 
not Ikble. A fortuitous case is a theft committed by 
night, with force and violence, for that cannot be 
foreseen; and no fault or negligence can be attributed 
to him who takes the same care of the property of. 
another, as he does of his own. 

Quoted in Abbotty 159. 

NdTE XLI. 
Mariners cannot bind themselves to serve per- 
petually on board of a ship; for any obligation by 
which perpetual servitude is assumed, is ptohibited 
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by law: but it is otherwise in case of crimes, for an 
offender may be condemned to the galleys for life. 

But a mariner is bound to serve when he has re- 
ceived his advance of wages, or has engaged with 
the master for a ceitain voyage, and on his default, 
the master may ship another mariner in his place, 
and charge him with the expense. 

NOTE XLII. 

Wages are due to mariners though not agreed for, 
when the master of the ship is in the habit of pajring, 
and they of receiving them. Consulate of the SeCy 
c. 223« {u) Provided the sailor be not a passenger 
who wished to go to a particular place, and made use 
of the opportimity offered by the vessel, or a person ' 
who shippM for the purpose of studying navigation. 
These persons cannot, without express agreement to 

(tt} This quotation from the Con^olato del Marc^ in the origi- 
nal, is at the end of Note XLIII. but on turning to the chapter 
referred to, we find that the quotation ought to have been placed 
here, as it has no relation to the contents of the succeeding Note, 
but fully; supports the principles advanced in this: perhaps also 
our author did not mean to refer to the ancient book of the Cdr- 
aolatoj but to the SfianUh Ordinance ofBarcelona^ which is some- 
times known by that name. See the observations on NoteLXXX, 
in the Treatise upon Insurance. 
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^t eflfect, demand wages of the nuaster. J^ dt 
Hevia^ L 3. c. 4. Ab. 35. 

NOTE XLIII. 

Wages are due to mariners when the master dis- 
charges them, before the term for which they ship 
ped has expired, or when he leaves them on shore 
and does not require their services. Wages agreed 
for by the master are due also, if from any accident, 
he slK>uld not make the voyage, even without his 
■ fault, and without services performed by the mari- 
ners, provided they do not leave the ship without 
pomission granted by the masto*. 

It is otherwise however, when the sailor has an 
interest in the freight and cargo in lieu of wages; for 
in this case, if the ship sustain an injury fiT>m acci- 
dent, or the mariner do not perform the v<>fage, he 
is bound to contribute to the loss and caimot recover 
his wages, John de Hievia^ lib. 3. Com. JSfiw. eap. 4. 
w. 39- 

NOTEXLIV. 
If the ship be short of provisions, and some per- 
sons on board have a supply, while others have none, 
such provisions may be taken fix)m those who have 
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them, even against their will, and divided among the 
others, compensation being made to them at a fair 
estimate. If the owner be unwilling to receive a fair 
price, the amount may be deposited with some safe 
person, and the articles may be taken by tiie master's 
own authority. 


NOTE XLV. 

If a voyage be promised to be made within a cer- 
tain time^ for 'exam|^, if a master of a ship engage 
to sail from Naples to Constantinople, within so many 
months, is it sufficient that the voyage be commenced^ 
though the ship do not arrive within that time? Some 
authors think d«at if the term aSowed be short in 
proportion to ^ distance, and the voys^ ccmse- 
qtiendy cannot be performed, the master will be 
excused. Others however, and among them iS>ra«7(;)to, 
{de Mercqt. tit. de Naoigatkme Ab. 13.) contend 
that in tlus case it suffices if the voyage be merel]f 
bepin^ although it be not eompleted^ whether the 
term allowed' be too short or sufficiently long, unless 
otherwise expressly declared in the agreement. 

But if the ship change her coursd and sail in ano- 
ther direction, she is considered as having altered 
her voyage. 
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NOTE XL VI. 

The supercargo caimot protract the time (tfsailii^y 
or alter the voyage agreed upon by the master and 
owner, miless this authority be expressly vested in 
him. 

Nor can the master be compelled by the mariners 
to do any particular thing. For this reason he is never 
coi^isidered as acting under the compulsion of the 
sailors, for he can always command. Straccha de 
NcFvigat. JVo. 1, 3. 

NOTE XL VII. 

If a person have undertaken to carry provisions to 
a certain place, assuming upon himself all fortuitous 
cases, of every kindy with two exceptions, to wity 
diipwreck at sea, and capture by oiemies; and after- 
wards the ship be taken . posisession of by order of 
goyemment, and the cargo of provisions carried to 
another place, will such person be excused? If it 
happen without his fault, he will be excused, {x) But 


{x) It is a maxim in countries governed by the civil law,, that 
no one is bound to guarantee the acts of his own sovereign, un- 
less he have expressly and explicitly undertaken so to do. On this 
principle, we presume, a seizure or impressment of a Neapoli- 
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if there be anjr fault committed, he is liable for the 
price of the provisions, according to their value in the 
place where he had undertaken to carry them: for 
here the circumstances of the case will not excuse 
him. 

NOTEXLVIIL 
In miaritime controversies, the general maritime 
law is to be the rule of decision, provided it be not 
contrary to the law of the land, (y ) And when doubts 
arise respecting maritime usage and custom, recourse 
must be had for information to skilful and experi- 
enced seamen. 

tan vessel by order of the king of Naples, is held by our author 
not to come ivithin the general guarantee of allfortuitoue evental 
though it would' be otherwise if the seizure were made by a ^ 
reign prince. 

(y) A certain Eud^mon of MUomediaj preferred his petition to 
the emperor Antoninua^ in the^ words. " May it please the em* 
fieroTi Having been ahifivfrecked en the cwst ofltaiyf the revenue 
cffiter9 from the Cycladea islanda seized our firoperty andfilun* 
deredua of every thing** The emperor answered: " I am, it it 
true, the sovereign of the world, but the law is the sovereign of 
the sea; let this matter be determined by the Rhodian maritime 
law, so far as it is not opposed to our own.'' A like answer was 
given by the emperor Augustus. IHg. Ub. 3tiv. tit. 3. De hgi 
Rhodia dejactuy law 9. A&Wk. 

G 
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NOTE XLIX. 

When a dup i^ckurleftdtD tirapenoiiBr^ &^ 
is ti» be fvefernxL But if die slap Ix aditsa^ laden 
by the second, or if actual possession, or tlie charter 
party be delivered to him, he will be preferred. 

If a person chartef a vessel to cany his person or 
goods to a certain {dace^ fae may underlet her to 
another for the same rq^ags, if it be not forbidden 
by the origiiial diarter par^. John de Hevia, kb. 3. 

V a contsorers^f arise among several oimets o£ a 
vessel, respecting different offers madefiir chartering 
the ship, he is preferred who offers the highest freight, 
and if the fi^ghts offered are equal, the judge wilt 
Make tb& deetion in order to temunale the di^mue* 

A part owner of the vessel is to be preferred to a 
strai^^er^ provided he is> willing to take the whole 
^py and for the same voyage that was intended. 

The king or prince of a nation is preferred in char- 
Icring a ipesdclf,, sK>tfaat even if k has been chartered 
fty htdMdaafs, he may take possession for the pubHc 
we; as public is always preferred to private good, (z) 

(r) See above, Note X. 
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When a ship kchailieiiedwidioiittfi»^ 
die amoiHit of fre^ht, itis xisud to pay irei^ ac- 
«oitliiig to the latest dh^ster^^ 

A ship may be let ai2t to &eigiit ^eitber by 4te 
«wner x»r master^ aod the contcacft ^of ekfaer !vriU 'be 
valid (for the heae&t^ixsdc. Dig* Hi. 14. tiL L/. L. 
2. 3. John de Hevia, in Car. Phit L 3« 4^. 5. 
JVb. 2. 

Quoted in Abbott^ 79. 

HOTEL. 

Maxitkne loans or contraetsace not «subject to ifae 
usual ndes of interest, when an express agneeme&t 
hasiaeean made tiiat the lender sAiaM aissoiKie the rbque^ 
sothat the heoo^sser sbsiH. mA be iqmred by aixf doss 
happening to ffae sisap. These loans are called peeunm 
trajectittay because they ai^ jcaniied bqrond sea at 
the risque of the lender, (a) The rate of interest de- 

.(a) In EngUsh these contracts ai*e called bottomry and resfiori' 
ientia^ the former, when monisy is lent pn the security of a ship^ 
•ndthe latter, when it is lent on the security pf the whole or a 
part «of the cargo. In France and Spain both tbejMs ^ecies of 
loans arjB known .by the generic and comprehensive name of 
loffM ,or contr^cte qf ^0f3 adventure; the .civil law isMn jthejta 
mantime loans; that is to Wf» loans coufUed with maritime risque.^ 
and bearing maritime interest. We .have ao such genei;:ail denpr 
mmatioii, and pertiaps it would be found not without u^Uty t» 
adopt tcmie one of the above. 
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pends on the distance of places, and the nature of the 
vo}^age. On a yo3rage, for instance, from Naples to z 
port in Spain and back, 20 per cent is paid. From 
Messina to Alexandria, 15; and so on, according to 
&e agreement of the parties, regard being had to the 
nature of the voyage and the imminence of risque* 
Quoted m Farkj 419: 

NOTE LI. 

In these instances the lender assumes the risque 
ofjartuitous cases only^ for if misfortune or shipwreck 
happen from the fault of the borrower, or any other 
person, the lender is not liable. Such is the law of 
insurance; for when an insurance is efiected in gene- 
ral terms, it does not comprehend a loss or injury 
happening by the act of the assured, {b) 

Quoted m Park, 420. 

(b) In Italy, and other countries, where the civil law prevails, 
an insurance may be made in general terms, and without spe- 
cifying the risques undertaken by the insurer, otherwise than by 
the general description oifortuitoua eventsy the nature of which 
is sufficiently defined and ascertained by law. Within these, 
barratry of the master or mariners is not included. See our 
author^s Treatise on Insurance, Note XLIV. He alludes to 
barratry when he speaks of shipwreck happening from the fault 
of the borrower, or any ofherfierson. He means any other per- 
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« 

NOTE LIL 
The joumal or log-book of a vessel, when regulady 
kept by ihe cl^k or purser, is conclusive evidence 
of what it coiHams. £ota Gen. deds. 182. Stracchay 
305. {c) And the testimony of the clerk though a 
^gle .witness, b admitted, c<mtrary to the general 
rule of the civil law, to prove an act done by himself. 

son on board of the Mfi^ considering all such as the' agents or 
servants of the borrower, for whose conduct he is answerable. 

(c) The collection of decisions of the court of Rota at Genoa 
in maritime and commercial cases, which are much admired for 
.tiieir equity and wisdom, is published at large in Stracc/ui'e 
work jDe Mercaturd, It contains 215 decisions, printed on 339 
folio pages. These Decisions are written in the Latin language, 
in the style and manner of our Reports, containing, in the first 
Jl^lace, a state of the case, and the various questions arising out 
of it: then the arguments of counsel on both sides, with their 
authorities, and concluding with the judgment of the court. 

• 

The whole is expressed in concise and pithy language, and is 
free from unnecessary digressions. It does not appear at what 
time these decisions were given. We find them in an edition of 
Straccha^ printed at Cologne in 1622, which does not appear to 
be the first, as that was most probably jpublished in Italy where 
the author wrote. It b therefore to be presumed that those ex* 
cellent judgments were pronounced in the sixteenth century or 
perhaps before; and in them are established those luminous 
principles of maritime jurisprudence which soon became the 
law of Europe, and which England has been gradually engraft- 
ing upon her system of common law. 
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It is held by Bartolus and others, that documents 

I 

attested by him are to receive Ml faith and credit fay 
ivSrtue f£ his office. But ihe cositraiy has beoi de« 
dded bgr dbe Rota of Geom, on the pmc]|de 1^ 
J&U fttth aM credit in ^suoh <:a^ is di» onfy to pidiii 
lie officers, and that the purser of a ship is net a 
inibisc offieer. Hot. Qe». dem* 174. ^tmcduij i269. 

NOTE LIIi: 

When a ship is taken to pieces and rebuilt with 
the same materials, is she considered another vessel pr 
£he same? If the ship be taken t6 pieces with the view 
of devoting her lambers to some cdber use, md ^ 
freelbc changed, and then the owner altershis intention 
and rebuilds the vessel, it cannot be considered the 
game ship: but |f ^e be pardy tsd^en to pieces w4. 
pardy refitted, she remains the same. 

NOTELIV. 

Is freight due when a ship has begun her voyage 
«sKi from any accident is unable to complete the 
same, or to carry the goods to the destined port? 
Freight is payable for the part of the voyage per* 
formed, but no more. For when a person who has 
hired any thing, is prevented ^om making use ^ J^ 
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&e is not famnd to pay for the use that he has not 
enjoyed, ^Z)i^. Jih. 19. tit. 2. law 13- § 7. (rf) 

NOTE LV. 

Ha ship m fxdl soil, wkh a cargo or boiord,^^ str&e 
JXfoXi a shoal^ the master is liabk for his &ult, as he 
did not provide agsonsl an accident which a eaieful 
navigator would have foreseen. But if the ship be 
driven on a shoal by the violence of winds or storms, 
and not in consequence of any want of skill, and the 
d^ foumder, and the goods be lost or injured, the 
ms^ter is not liable. Navigators are not in £iuk if they 
are mi^ed by lights exhibited by fishermen at nig^ 
and supposing the ports to be designated by the 
tights, fafi upon a shoal, and are shipwrecked. Strac. 
in Hi. de Nautis, par. 3. No. 26, and 32. 

Quoted in Mhott, 159. 169. 

NOTE LVI. 
A navigator is culpable if he sail, in spite of wind 
and weather; for the vbyage must be made accord- 
ing to the circumstances of the ship, time and pbce, 
and according to the practice oS skilful navigators. 

((0 See below, Note LXXXI. 
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A seaman ismot in fault if he act wkh due care and 
diligence. 

If the navigator remaiil without sufficient, cause 
in port, when the season is favourable for the voyagCy 
and the goods are in consequence lost or ixijured, he 
is bound to repair the loss. Cad. Ub. 11. tit. 1. /. 8v 
Stracch. de Naut. p. 2. No. 4, 5. 

Quoted in Abbott^ 133. 151. 

NOTE LVII. 

The master is also culpable if he transfer the goods 
from one ship to another less worthy, and they are 
lost. Or if the ship be n6t tight and the goods are 
injured, he is liable for the damage sustained. But 
if there be no fault on the part of the master, or the 
goods are injured by storms and sprays, or because 
the water leaked into the place where they were 
stowed, he is not liable. 

Quoted in Abbott^ 146. 

NOTE LVIII. 

If goods laden on board of a ship are devoured 

by rats, and the owners consequently suflfer conside- 

rable damage, the master must repair the injury 

sustained by the owners, for he is considered in 
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&alt. But if the master kept csts on board, he is 
/excused from that liability. {&) 

If a master change the course of his voyage to avoid 
paying illegal duties, and to preserve his rights, as 
such taxes are iiiq>roperly demanded, and therefore 
may be evaded without a crime, he is not liable even 
thougli loss ensue. Stracch.de Naut. p. 3. Ab. 12. {/) 

NOTELIX. 

The master is culpable if he commit the care of 
the ship to improper; hands. If the vessel and carg<> 
therefore perish, or die goods are lost from the in- 

r 

capacity of the crew, because the mariners were uAr 
skilful and inexperienced, the master is always liablei; 
for he ought to be careful in l}ie chdice td sailors, 6r 
he will be responsible himsdf. 

(e) This doctrine is borrowed from a text in the civil law 
which we insert, that the reader may judge of its application. 
• " If a fuller** says the Digest, " has received cloth to fully and 
the rata hAve gnawed and injured iij he i$ aruwerable for thi da* 
magty becauMe he ought to have guarded agairut it." Dig. Ub, 
\9. tit. 2. law 13. $6. 

(fj Sed guarey whether the master can take upon himself ti. 
judge of the legality or illegality of a tax demanded by the ati* 
thorities of a foreign country. 

H 
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If a master suffer the vessel to proceed into, a river 
without a pilot, and from her inability to weather a 
storm the ship be lost, the shippers will have their 
action agsunst him. Stracch. de Naut. p. 3* No. 12. 

Quoted in AlAotty 148. and MarshaUj 46$. 

NOTE LX. 

If any of the rigging be cut away, and lost, or 
thrown overboard to save the ship and cargo, the 
owners of the ship and the owners of ike cargo are 
bound to make contribution for the loss. So if the 
vessel be driven on shore, and the master make a 
protest before a notary and merchants, (^ ) a contri- 
buti(m is made by the goods saved, for the injury 
done to the ship and the goods lost, and freight 
4s paid. 

Quoted in Abbott^ 219. 

NOTE LXI. 

If an injury happen to the ship in consequence of 

(jg) In Italy and other countries^ public instruments are at- 
^tinted by two witnesses besides the notary» who certifies the 
whole. These witnesses are generally xnerchantSy though it is 
not necessary that they shouM be such. 
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the vidmce of winds, or by lightning, or from any 
other accident, and any part of the rigging be lost 
or fall into the sea, the owners of the cargo are not 
bound to contribute. If by stress of weather the ship 
lose her rigging, masts, or yards in a river, and 
procure others in their place, the owners of the car- 
go are not bound to contribute to the expense in- 
curred; for these articles are purchased rather to re- 
fit the ship than to preserve the goods. John De 
HeviUy in Cur. PhiL lih. 3. cap. 3. No. 10* 

NOTE LXII. 

The master is reprehensible if he receive into the 
ship persons with whom he i^ unacquainted, with- 
out due precaution: for if any of the goods be taken 
by such persons, he is bound to make good to the 
owners their loss, consequent upon his want of pau- 
tion. 

He is culpable also, if he have not shipped a 
complete crew, according to the nature of the voyage; 
for if, in consequence of a deficiency, a shipwreck 
happen and the goods are lost or injured, the master 
is liable for the damages sustained. 

Quoted in Abbott^ 148. 
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NOTE LXm. 

♦ _ 

If a ship be claimed from a person wrongfully 
possessed of her, her earnings or mesne profits will 
be recovered also. Dig. Kb. 6. tit. 1. /.^35. 

Quoted in the United Ins. Co. v. LenoXy Johns. 
JV. Y. Casesy 380. 

NOTE LXIV. 

This note has relation to a mere local usage of 
Genoay and therefore need not be translated. 

NOTE LXV. 

The master is liable for moneys advanced for the 
use of the ship, and a person furnishing provisions 
for the sailors has a claim prior to any othien On 
this principle, the Rota of Genoa condemned the 
master of a vessel to pay the price of provisions 
furnished for the use of the ship while repairing, 
because he had bound himself for the same. Rot. 
Gen. decis. 182. (A) 

(A) In Stracchay fi. 305. Though the captain in that case 
acted only as an agent and for the benefit of the owner, atiR he 
was held to be perwnaUy bound. And so is the law with us. 
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Has the owner c^ the ship a right of action against 
those who have contracted with the master, and may 
he be sued on the master's contracts? In the first 
case an acdon will lie, without the necessity of 
an assignment from the master: (i) and in the se* 
cond case, the parties have their twofold remedy, 
against the owner and s^ainst the master. BqU Gen. 
dec. 149. n. 5 &f 6. 

Quoted in Abbotty 79. 

NOTE LXVI. 

If a master of a ship take oa board prohibited ar* 
tides, and on that account the cargo is confiscated^ 
he is bound to make good the loss to the shippers. 
In like manner, if unlawful colours or signals are 
used by the ^ip, and the goods are in consequence 
forfeited or lost, the master is liable. A case of this 
kind occurred at Ancona. The master was sailing 

The case in Straccha does not state that the captain had actu- 
ally entered into a personal engagement, but merely that the 
provisions fiad come to the use of the veaaeL 

if) That is to say, the owner may sue in his own name, with- 
out an assignment from the master of his right of «ctioo, the 
master havingacted for him, and being considered his i^nt or 
representative. 
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uqder Ancona colours during the war betwem die 
Emperor and France, and in passing by some Im- 
perial territory he hoisted French colours, and was 
thereupon captured by the Imperial fleet, to the 
great injury of the merchants, although they reco- 
vered their goods. The master was condemned to 
make good the loss sustained by the owners of the 
ship and goods, (k) 
Quoted in Abbott^ 149. 

NOTE LXVII. 
. If a chartered vessel suffer shipwreck or other 
injury, the charter-party is dissolved, and the goods 
may be taken out and loaded in any other vessel.. 
Qut if the ship be detained in port for necessary 
repairs, or on account of bad weather, the charta*- 
party is not dissolved. 


(k) Our author here quotes Stracchay part 3. de Mnd6u9f 
§ 22, 23.J but on recurring to the book, we find no such text; it 
is probable therefore that he mistook his quotationi and intend- 
ed to refer to some other work. In § 25. we find the following. 
" i/* fl 6/ufi haa been detained and prevented Jrom fierfomdng 
her voyage by the fatdt qfthe master^ aa Jbr inataneej \f he had 
contraband gooda on boards he ia reafionaible to the Jreighter or 
ahififier. For it ia but juatice that he who committed .the Jauit 
ahould auffer the haa** Straccha. p. 436« 
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NOTE LXVIIL 
If the master defer going into port for some days, 
to avoid the payment of duties, or to persuade the 
officers to excuse him from paying the regular 
customs, and in the mean time a storm arises, and 
injury is sust^ned, is he liable to the owners of the 
goods for the injury? It is setded that he is, because 
the loss happened, in consequence of his avarice, and 
not from any accident. Straccha in tit. de NauUs. 
par. 3. No. 37- page 412. 

NOTE LXIX. 

The master is culpable if the ship be not secured 
with good cables, or if she be secured with less 
care than is necessary. So if the ship be injured in 
her rigging by his fault, or if she perish in conse- 
quence of her being badly found; or if the owners 
suffer any injury from his malevolence. Straccha^ 
vht supra^ N. 49. p. 413. If the goods are wet by 
rain, or if the water injure them in consequence of 
the ship's not being well caulked, the master is lia- 
ble for the injury, because it is his duty to keep the 
vessel tight and stanch. 

Quoted in Mbotty 146. 
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NOTE LXX. 

If a ship fall in with a pirate, and is taken, whether 
is the master or the owner bound to repair the loss 
sustained by the shippers? This depends upon cir. 
cumstances: for if the master were able to make re- 
sistance and did not, he is liable, (I) But if he could 
not resist the superior force of the pirate, he is ex- 
cused; since it is the duty of the master to make^ 
resistance and defend himself whenever it is in his 
power. This is true only when the. owners of the 

V ■ r 

goods are not on board of the ship, for if they are on 
board, the master must consult with them: and if 
they are not on board, he must call a council of other 
persons and consult with them, whether he should 
fight or not. Straccha in tit. de Nizutis. p. 3. JVo. 50. 
Quoted in Abbott, 112. 157- 

NOTE LXXI. 
A ship laden in the territory of infidels and pro- 

t 

ceeding with her cargo to a christian country cannot 
lawfully be seized, even though the goods belong to 

(0 This is not law at this day. It is always presumed now, 
that the master who surrendered, could not do otherwise. 

Pothier on Inaurancty JVb. 54. 
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Jews, who, although enemies of his Catholic majesty, 
with respect to the christian religion, yet are not 
actually at war with our sovereign. When a ship is 
proceeding to any foreign territory that is not of a 
hostile nation, she cannot lawfully be seized. 

NOTE LXXII. 

Freight and demurrage are payable according to 
agreement. If a ship of two thousand barrels burthen 
be chartered for a thousand pieces, it is evidait that 
a thousand pieces will be due, even though her 
burthen be not actually so great, for the parties give 
the law to their own contracts, and freight is always 
paid according to the contract. 

Quoted in Abbott. 180. 

NOTE LXXIIL 

"VVTien a ship is chartered not generally^ but by the 
barrel or bale, and conveyance is promised for so 
many bales or barrels, freight is payable for the 
quantity only that is actually conveyed. Straccha {in 
tit. de Nav. part 3. 'No. 11, and 12.) considers it 
clear that when a ship is chartered to carry a thou- 
sand barrels, and it is expressly stated that she will 
hold twice that number, in consequence of which the 
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freig^iter takes die whde vessel, if she b^ of less 
capacity, the owner must be responsible ftwr the de- 
ficiency; if of greater, the person chartering her is 
no further liable, (m) 
Quoted in Abbott^ 181. 

NOTE LXXIV- 

If a ship be chartered for a certain nutiiber of ton& 
or barrels, with the expression, for instence, of ^^4en^ 
mare or less ^^^ this will not render the number un- 
certain, and freight must be paid aecordiog to the 
contract. Indeed the freight agreed for must be paid 
even though the freighter should not ship the quati* 
tity of goods expressed, but only a part of them. 
Provided freight be nqt promised for the number of 
tons shipped^ for.then it will be payable for the goods 
actually laden on board* 

(m) Though there i» qfifiarentiy a contradiction between this 
and the preceding note, yet there is none in reality. The former 
)s a case of mere representation, this of actual warranty; in which 
two oMBftS the law is essentially different, as well here as in Italy; 
particularly when it applies to facts which both parties aie able 
to ascertain. 


« 
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NOTE LXXV. 

When a particular ship is freighted, and a c6rtaift 
sum is to be paid for the ship^ without regard to the 
number of tons, the whole freight must be paid, 
whatever may be the capacity of the vessel. It is 
otherwise if freight be contracted for at tiie rate, for 
instance, of two pieces for every barrel, for then 
freight is paid only for the barrels actually shipped. 
So if a ship 'be chartered generally, frei^t b payabit 
only for the goods shipped. John de Hevidy lib. S., 
Com* Nov. cap. 5. n. 28« in fin. 

Quoted in Ahhott^ 180, 181. 

»1 
NOTELXXVI. 

When slaves or horses are carried on freight and 
any of them die on boso^d, is freight payaUe for such 
as are dead? Three cases are to be noticed. First, If 
the charter-party express that freight shall be paid 
f(H* so many men or animals as shaU be put on board, 
and any of them die before the ship reaches th^j 
destined port, freight is due, because the contract is 
fulfilled; and it is a principle of law, that a person 
who has engaged to do a particular act for a certain 
fewi^rd, is entitled to receive the reward, if he hft& 
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been prevented from performing his engagement by 
any other means than his ownfault. Dig. lib. 19. tit. 
2. /. 38. (w) 

Quoted in Jbbott, 179. 

NOTELXXVII. 

The second case is where freight is promised ,/&r 
conveying men or animals to a certain place^ and 
before the ship's arrival at that place any of them 
die; freight is not payable for those that are dead» 
because the contract is not complete, by which 
freight was promised for their actual conveyance. 
Freight is not due in this case, even though the loss 
happen without any fault on the part of the mariners; 
for it is a matter of indifference how the accident 
occurred, since the payment of freight was condi- 
tional, to wit, ij'the slaves are conveyed. 

Quoted in Abbott y 179, 

(n) Our author seems to forget the just and liberal principles 
which he expressed in Note XXIX. If the doctrine quoted from 
the civil law govern this case^ it will apply equally well t© 
that which he states in the ensuing note, on which he gives a 
contrary opinion. The word freight, implies ex vi termini^ 
that 'Something is to be carried from one place to another. See 
above Note II. Therefore whenever freight is stipulated for, it 
must be understood to be for actually carrying the things or 
Uie persons shipped» and not for the mere permitting them to 
be put on board. 
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NOTE LXXVIII. 

. The third case is, where it does not appear pre- 
cisely, for what freight was to be paid; whether for 
taking the animals into the ship, or for their actual 
conveyance. In this case, freight must be paid, if 
they are merely taken on board, although the animals 
or slaves should die before the ship reaches the 
destined port. The neason is, that it does not appear 
expressly what was intended; and as no fault is shown 
on the part of the sailors, the contract remains entire, 
and the whole freight must ht paid* A doubtful 
contract must be construed against the shipper. 
Quoted in Abbott y 179. 

NOTE LXXIX. 
When freight is promised for carrying a woman 
to a certain place, and on the voyage she is delivered 
of a child, is further freight payable for the child? 
It is settled that no additional freight is to be paid, 
as the child does not occupy much room, or make 
use of articles necessary for the voyage; on the same 
principle as freight is not paid for a dead person: 
such trifling expenses not being worth notice. 
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NOTE LXXX. 
Freight is not payable if the owner, from loss of 
the vessel, or any other cause, does not perform the 
voyage; and if it be paid in advance, it may be re- 
covered back; (o) for if the master does not perform 
the navigation agreed upon, he is not entitled to his 
freight, unless prevented by the f^ult of the freighter 
himseU; as, for example, by his having prohibited 

(o) It was so adjudged in the supreme court of Pennsylvania 
in the case of Germain v. Maureau, in the year 1787. Maureau 
was the master of a French vessel bound from Philadelphia to 
Bordeaux. Germain had taken his passage on board of her, and 
paid his passage money to Maureau in advance. Two days after 
. her sailing from Philadelphia the vessel was wrecked in the bay 
of Delaware and totally lost. The lives of the people on board, 
howeyer, were saved, and the captain, crew and passengers, re- 
turned to Philadelphia, where the plaintiff sued the defendant 
for the passage money which he bad paid him, in sn action for 
money had and received to his use. On the trial of the cause 
this note of Roccus was read and relied upon by the plaintiff, as 
well as the pass«lge referred to in it from John de Hevia^ and the 
case oiLuke v. Lydcy 2 Burr, 889. The court chained the jury 
to find for the plaintiff, the whole amount of the money he had 
advanced, deducting a reasonable compensation firo raid itinerisy 
for the two days that the plaintiff had been on board, and the 
jury found accordingly. A judgment was entered of course, and 
the money was paid. Lewis and Dufionceau for the plaintiff. 
Moylan and ■■ for the defendant. 

(-fijc relatione m*ri Dufionceau). 
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goods on board, and not from any &ult of the owner 
or master of the yessd. Straccha de Mercat. in tit 
de Nov. p. 3« o. 24. John de Hevia in Cur. Phil. &b. 
3« eap. 5. Ab. 22. 
Quoted in 3 Johmovls N. K Rep. 340. 

NOTE LXXXI. 

When goods have been conveyed a part of the 
voyAge, eqaky directs that freight be paid for that 
part of the voyage on \(^ch the goods have been 
conveyed, and to that extent payment must be made. 
John de Hevia in Cur* FhiL /. 3. c. 5. n^ 22« Stroecha, 
/^ 3. de Nkvib. JVo. 24. When a part of the ' goods 
and die ship are lost, and another part is recovered 
and saved, frei^t is payable in proportion to the 
quantity of goods saved, and accoiding to the portion 
of the voyage perfrNrmed 19 to the place wfa^^ ih^ 
loss happened. John de Hevia, ibid, {p) . , 

If the owner or master of the ship pay to the 
the vahie of his goods lost, the shipper is 


(Ji) On this, and a yariety of other authorities, was founded 
the decision of Lord Mansfield and the whole court of king's 
bench in the celebrated case of Luke ct tU, r* Lyde, aboTe* 
mentioned. 
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« 

bound t6 pay the freight, because he is in die swie 
situation as if the goods had been saved. 

Quoted in Luke et a/, v. Lyde^ 2 Burr. 889. 1 

Black. Rep. 191. Abbott on Shipping, 19/L, \9S. 

3 Rob. Adm. Reports^ 152. Am. ed. Watson v. 

Duychmck^ S Johnson^s JV. Y. Rep. 340. 

r 

NOTELXXXIL 
If the master, for a certain freight, pixmiise A. to 
receive him into his vessel, and to carry him to a 
particular place^ and the passenger appear to have 
been on boaitl and to have arrived at the destined 
port, in demanding freight is the master bound to 
prove that he actually received such person into the 
vessel? Bartolus maintains that he is bound to make 
&uch proof; for it is not sufficient that a pardcukr 
fact is done, but it must be done by the party con* 
tracting. Paulus expresses great surprise at this 
opinion of Bartolus; for says he, it is sufficient that 
A. was on board with the knowle^e and consent of 

* 

the master, since he could not have been in the ves- 
sel without his permission, {q) Four cases of this 
nati^re may be considered. 

(9) When our author wrote, the civilians as well as the com* 
mon lawyers were in the habit of raising nice and subtile distinc* 
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First, If the master had promised to take a person 
into his ship on freight» it is sufficient that he arrive 
at the deseed port, for it is to be presumed that he 
ivas taken on board by the master himseif» 

* 

NOTE LXXXIII. 

Second, If the master has promised to cany gMdg 
in the ship, which were taken on board by some 
other person, with his knowledge and-consent, fre^^fat 
must be paid: for it is tlie same thing whether a 
promise be complied with by the party fai»8eif, or 
by another ttnth his consent. 

Third, If goods are taken on board without the 
master's knowledge, no freight is due as on a con- 
tract for the master has made no promise, and there-* 
fone has performed none. But in equity, it seems 
freight ought to be paid. 

tions, where in fact no real difierence existed. It was the spirit 
of the age. But the3r could not entirely obscure the strong sense 
«nd intelllgefice trbich sMne through the volumes of the civil 
law. In process of time these idle distinctions have vaoiehed, 2^nd 
correct principles remain. It is astonishing how few of these 
snbtilties appear in the works of Roccus; for on a comparison 
with the writings of the common lawyers of the same and in» 
deed of a later period, the difference will be readily perceived. 

K 
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NOTELXXXIV. 
Fourth^ When it does not appear whether the 
goods were shipped with or i^ithout the knowledge 
of the master, the freight contracted for may un- 
doiibtedly be demanded, because it is to be presumed 
that they were shipped with the master's knowledge, 
and as the masjer is bound to cany the goods or 
passei^ers at his own expense; in case of doubt, it 
is always presumed that a thing b done by him at 
%tho$€ expense it yf^& to htAovit. 

NOtELXXXV. 

' If a ship be detained, or the voyage prevented, by 
the fault of the perscHi charterang the ship, because 
for instance, he had shipped prohibited articles, the 
whole freight must be paid to the master, as if the 
goods had been carried to the destined port; for ^ 
equity directs that the person in fault should be an- 
swerable for the consequences. John de Hevia^ (JliL 3. 
Cur. Phil. cap. 5. tu 25.) holds the same principle . 
when the frejighter does not load the ship within the 
appointed time, for in that case the freight is payable 
to the master, whether the ship be empty or full. 
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So if A. iMrect the master of a ship to go to heg-^ 
hom, where he wiD receive funds from B. to load 
the vessel, and B. refuse to advance the money, in 
consequence of which the ship returns empty. A;. 
will be liable for all the injury and loss suffered by 
the master. In this case, proof of the facts rests upon 
the master. ^ - 

In the case above mentioned, where the freighter 
does not load the ship within the appointed time, it 
must be observed that freight is not payable if the 
master ship another cargo, in place of that promised 
by the freighter, for he is not entitled to a double: 
freight, John de Hevia^ loco citato^ No* 25. ? 

Quoted in Abbott^ 176, 

NOTE LXXXVL 

If a pirate or robber charter a ship to any person, 
freight is properly paid to him, nor can the owner of 
the ship recover any thing froni him who has paid 
the same, for the owner has his remedy for the same 
cause against the pirate. It is otherwise if a person 
freighting the^ship from the lawful owner, pay freight 
to a robber, for then he is not exonerated. But when 
he procures the y^sel b<ma fide from the robber, 
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ignorant that he is such, and pays him fre^ht he is 
not ti^le to the owner. Yet if he knew him to be a 

rd^ber, and not the true and lawful owner, tie m 

> 

liable. 

NOTE LXXXVII. 

The payment of freight may be recovered by a 
summary process against the goods shipped, or the 
owners of them, nor should any dilatory plea be 
admitted, whether the freight be contracted for by 
charter-party, or merely by an entry made by the 
ship's clerk« The ^pper is not indeed to be heard 
in this summary suit, even if he aUege that the goods 
have sustained a loss, or are wet, or have suffered 
other injury, but he must pay the freight instanter^ 
and security will be given to him, to refund if his 
objections, on a rehearing, be found valid, (r) 

NOTE LXXXVIII. 
Freight must be paid within eight days after the 
ship's arrival at the port of delivery; and the master 
cannot be compelled to deliver up the goods until 

(r) See our note to Note LVH. in the Treatise on Insurance, 
on the subjecTt of these summary proceedings. 
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the freight is paid. Indeed freight should be paid 
before the cargo is unladen, unless the owner and 
the master have otherwise agreed* 

It may be remarked, that as the master is bound 
to receive the goods on shore, or near the land, so 
he is bound to deliver them* at the same place to 

« 

their owiiers, at the time of unloading the ship. If a 
master receive goods on shcu'e, and* dxey are lost 
^ there, he is as completely ' liable as if they were 
actually shipped; because, from the time be receives 
them, they are at his own risque. John de Hevia^ L 3. 
c. 5. No, 13, 27. - . ; 

Quoted in Mboii, 161. and MarshaHy 159. 

NOTELXXXIX. 

Entire freight is due, even though the ship do not 
arrive at the destined port within the time agreed 
upon: for instance, if a voyage be undertaken from 
Naples to Spain, to be performed within two months, 
it is sufficient that the master commehce the voyage, 
though he should mA arrive within that time. Stracch. 
^ de JSTrnHgatimey No. 13. 

Entile £reig^ is pay^le, even, in case of jettison: 
9i>AM mast be paid as well for the gooids thrown 
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overboard, as for those actually conveyed. Mot. Geri. 
dee. 129. 

Quoted in Abbott^ 183. 

NOTE XC. 

Goods are hypothecated by implication for the 
freight, and preference is given to this debt before 
that of any other creditor. So it is with cattle, car- 
riages, and things of that nature^ for they occupy ^ 
room in the ship, and are considered as any other 
part of the cargo. 

The master of the ship may retain goods in his 
possesion until freight is paid; in the same manner 
as a person renting a store, may retain pos^ssion of 
tfie articles stored, for the rent due. 

NOTE XCI. 
Mariners, for* their wages and freights, have an 
implied •hypothecation, with right of preference on 
all the goods laden on bo^rd. By which right of 

r 

preference the sailors may recover money previously 
paid to other creditors; and if the whole be exhausted^ 
they must have recourse to their personal action. 
This action is always open to the mariners for thdr 
freight and wages, as was decided in Portugal in 
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frvour of the sailors, to the exclusion of other ere- 
$tOTs of the master, to whom the money, of right 
belonging to th^e s^ulors, had been paid: for the sailors 
must be satbfied first, to the amount of their wages 
due, and then the creditors of the master. 
Quoted in 2Brcrwn's Civ. &f Adm: LaWj 143. 

NOTE XCII. 
This preference is extended to a person advancing 
money to convey the goods, or to purchase provisions 
for the ship, or for the rent of a store or house where 
die goods are placed, as the goods are hypotheca^ 
ted to such person with a privilege superior tq 
that of other creditors, even thou^ earlier in point 
of time, {s) 

Quoted in 2 Brawn. Civ. &P Adni. Law^ 143. 

ft 

NOTE XCIII. 
A person lending money to equip a ship, or load 
the goods, or for the payment of duties on the mer- 
chandize shipped, or for the storage of the goods, 
or for taking care of catde, or for seed sown in a 
field, or for laboitr lione or expense incurred in the 

(«) See above, Note XXII. 
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care of an estate, for an advocate, solicitor, agent^ 
clerk, blacksmith, shoemaker and the like» b in many 
instances preferred to other creditxH^ 
Quoted in 2 BrcnmCs Civ. &P Adm. Xaw, 143« 

NOTE XCIV. 

These privileges are granted to the creditors, for 
freight, storage and provisions, because the very 
preservation of the thing itself depends upon them, 
and because the goods never could be exported^ 
without these expenses, which improve the situation 
of all the creditcKTs, and therefore the law creates an 
implied hypothecation. Dig. iib. 20. tit. 4. /• 5, 6* 

NOTEXCV. 
In case of shipwreck, the master should proceed 
without delay to the Judge of the place where the 
loss happened, or residing nearest thereto, and make 
proof of the shipwreck. T^o or three witnesses from 
the ship, who must know the circumstances better 
than any other persons, should be examined,' or ia 
case they cannot be procured, others will be admit-* 
ted. This proof should be made immediately, but 
any time within two years an inquisition may be 
held, otherwise the master wUl be discharged. These 
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proofs should be made also without a citadcm fix>m 
the owner, who may live at a gr^t distance. Hot. 
Gen. decis* 3. n. !?• is an authority to show that the 
evidence of the master alone is not sufficient. 

NOTE XCVI. 

The master should not make a jettison to lighten 
the vessel in case of shipwreck, unless it be deter- 
mined by the merchants, passengers and sailors, 
previously called together; and this should be re- 
corded by the ship's clerk. John de Hevia^ in Cur. 
PhU. lib. '3. cap. 14. n. 4. Jettison is prohibited of 
powder J cannonsj and the like; by every thing else 
remaining in the ship, even by the vessel itself and 
the freight, a pro rata contribution should be made 
to supply the value of things thrown overboard. In 
this contribution are included slaves, pearls, gold, 
silver, money and every thing else except freemen, 
all of which must be estimated. This contribution is 
not made at oncCy but after the ship has arrived at 
the destined port where the cargo is to be unloaded, 
because during the voyage it is possible another 
jettison may be made. If however, any one of the 
shippers take out his cai^ at the time, he is not 
liable to a contribution consequent upon the second 
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jettison. D^. lib. 14« tiu 2. /. 2. $ 2, 3, 4. /• 4. $ ^ 
/(7Aw flfc Heviay L 3. c. 13. No. 4> 7. 
Quoted in Parky 128. 

NOTE XCVIL 

If any of the goods thrown overboard be recovered 
after their value is paid to the owner, he is bound to 
restore the amount paid in consequence of that jet- 
tison. So if a ship perish after jettison made, and any 
of the cargo is saved, that part is subject to contri- 
bution for the benefit of all persons having dn interest 
in the said ship. But if by the violence of winds or 
stress of weather, or any other accident, the ship 
lose any thing, or cast it into the sea, or even if the 
ship be entirely lost, and the merchants or passengers 
recover any part of their goods they are not liable to 

m 

^y 'Contribution for the benefit of the master or of 
the owners of goods lost. Dig. lib. 14. tit. 2. /• 4. $ 1. 
»— /. 6. John de Heviay L 3. c. 13. No. 10, 11, 12. 

NOTE XCVIII. 
If, however, after the ship has anived in port, 
goods or other articles placed in lighters for the pur- 
pose of unlading .the vessel are stolen before the 
lifters reach the shore, the merchants whose goods 
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are safe on board are not subject to contribution, 
because the loss did not happen in consequence of 
any act done to lighten the ship. Dig. lib. 14. tit. 2. 
L 2. $ 3. John de Heviuy L 3. c. 13. No. 16. 

NOTE XCIX. 

If, in case of fire on board of any vessel in port, 
aiiother ship lying near the former destroy the ship 
on fire to save herself, and other vessels in port are 
by that means saved, they are all bound to contribute 
to refit the ship destroyed. Stracch. de Naut. No. 2. 
John de Hevia^ I. 3. c. 13. No. 3. 

If ^ ship belonging to A. be driven by a violent 
storm against the ship of B. and the latter is obliged 
to cut her cables to free herself from the other ves- 
sel, it is considered as effected by stress of weather, 
and A.'s ship is not liable for the injury sustained. 

If a ship cut the cables of another ship to save 
herself, and this other suffers shipwreck in conse- 
qiience, it has been decided that the former is not 
liable for the damages incurred. See my opinion, 
and the decisions that- have taken place on this sub- 
ject in my Selecta Responsa, Resp. 28, 36. 
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NOTE C- 
When a ship is driven into a port by stress of 
weather, and there unloads her cargo, she is not bound 
to pay duties or customs in that place, because she 
6ame there by force. Nor is she liable to forfeiture. 
Neither are duties to be paid for goods forcibly driven 
into port. Sel Resp. 32, 37. 
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TREATISE 


ON 


INSURANCE. 


NOTE I. 

I^fSURAJ^E is a contract by which a person assumes 
upon himself the risque to which the property of 
another may be exposed, and binds himself, in con- 
sideration of a certain premium to indemnify him 
in case of loss. 

Quoted in Lucena v. Crawford et al. 5 JBos. if 
Pull. 295. 

NOTE II. 

He, who having received a premium or conside- 
ration, assumes upon himself the risque of the thing 
insured^ is called the Insurer: he, on the contrary, 
who for a valuable consideration, has caused himself 
to be insured and has paid the premium, is called 
the Insured. 
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NOTE IIL 
The contract of Insurance is anonymous; as doj 
utjbciasj do sijiat: as for instaiK^e, Titius poi/s one 
thousand pieces, if such a ship shall safely arrive in 
Asia. Some assimilate it to the contract locationts 
operum^ others to the mere hcatioy and others again 
^ to the Jide jussio. But the most generally received 
opinion is, that Insurance is a contract of purchase- 
and sale; for he who insures for a valuable conside- 
ration, does, as it were, sell his own obligation, be* 
cause he binds himself to pay the value of the thsig 
insured, in ci^e it should be lost; and the other par« 
ty» that is the Insur^, purchases that obligs^ion* 

NOTE IV. 

The contract of Insurance is lawful; for a risque 
may be estimated in money. It will therefore be a 
good contract, that, in case certain goods arrive in 
safety at a certain place, a certain sum shall be paid 
projportional to their estimated value, and that in 
case the merchandize be lost, the insurer shall be 
bound to make good that loss by paymg the wbde 
of the estimated value. 
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This contract will likewise be valid, although it 
be nudum pactum. 

Quoted in Luaena v. Crawford etal. S JBos. &f 

NOTE V. 
. Insurances are highly beneficial to the comiAon- 
wealthy and to trade in genehd* They are mcKst fire- 
quent in maritime places. \ 

NOTE VI. 

; The nature of Insurance is such, that if a person 
who wishes to transport his merchandize by sea or 
land, and fears that it may be lost or be exposed to 
some other danger, can find another who is willing 
to t^ke upon himself the probable risque to which 

'his merchandise is. exposed;' then he who a»- 
$^me$ the ri$que may justly require some compen- 
sation from the owner of the goods; because a per- 
scm assuming the risque of another's property expo- 
ses his own, which is m safety, to the danger of loss: 
whence it follows, that if the goods which he insures 
should perish, he will be bound to pay their value 

• to their owner out lof hk own property; and if the 
merchandize remain safe, he will not be bound to 
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restore the sum hfe has received, for assuming the 

risque. 

The loss and gain of this species of contract or 
commerce, depend entirely upon chance. 

NOTES VII. and VIII. 
Thene notes relate to some nice doctrines of thq 
dvU law, which can be of no possible use to the 
American jurist. 

NOTE IX. . 

The ownership of goods insured is not transferred 
to the insurer, but remains in him to whom they 
belonged before the insurance, notwithstanding the 
contract: for if they are lost, the loss is the otvner^s 
and not the insurer^ s. So it is, if one of two co-part- 
ners insure his partner's share of the property; for 
he does not by so doing, acquire the ownership of 
all the goods: because by the contract of insurance, 
the goods themselves are not bought and sold, but 
merely the obligation is transferred, to meet the 
risque, by paying the price of the goods in case of 
loss. 

Quoted in MarshaUy 375. 391. 


^ • 
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NOTE X- 
Where a merchant has represented himself inte^ 
rested in goods shipped, in the sum of one thousand 
ducats, and is insured to that amount, and the pre* 
mium is paid to the insurer on ^t sum, is the in- 
surer, in case of loss, bound .to pay the sum insured, 
if he can prove that the merchant had shipped a less 
valuable cai^, or none at all? It would appear that 
he is; because in contracts of strict law, a false cause 
does not vitiate an express stipulation: but the fact 
is otherwise; for the insurer is liable only for the 
amount which the insured actually had in the ship; 
and if he had nothing, the insurer is entirely exon- 
erated: because a false assertion and representation, 
when wilfully made by the assured, vitiate the con- 
tract of insurance. 

NOTE XL 

But in the foregoing case, is the insurer bound te 
return the premium, as in fact the goods were not 
on board? or may he retain a pro rata premium only 
for tlie goods actually shipped ? He cannot properly 
be said ta have incurred a risque when the goods 

M 
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or a part of them never were shipped. Itwould seem» 
on the principle mentioned in the last note, that the 
insurer is bound to return the premium pfud in 
ccmsideration of a risque which never happened. But 
in fact, he is not only not bound to return the pre- 
miumj but he may even demand it ifunpaidy accord- 
ihg to the agreement: and the reason is, that althou^ 
the assumption of the risque dots not hold as against 
the insurer on the principles of the foregoing note^ 
yet m his /avaur and against the assured^ the false 
represehtation will avail. This is held too, because 
the fiitlure is the act of the insured, inasmuch as he 
shipped no goods, and is not the act of the insurer. 
Quoted in Park^ 371. Marshall^ 563. 

NOTE XII. 

After insurance effected, the insurer may cause 
himself to be insured by another person; and this 
second insurer is liable fo^ the contract made by the 
first, and is bound to pay the whole that the first 
insurer may have undertaken to pay; and this second 
insurance will b^ good. 

Thus several insurances may be effected on the 
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same risque^ as several securities may be taken for 
the same thing. 

Quoted in Marshall^ IIS. Parky 176. 

NOTE XIII. 
When insurance is effected and the goods are 
«hippfed, if, from any cause, the voyage does not 
commence, because for instance the goods are con- 
fiscated, sequestrated, or otherwise detained; can the 
insurer demand the premium U unpaid; or ifpaid^ is 
he not bound to make restitution, since the voyage 
was not undertaken, and consequently no risque has 
been incurred? At first view this case spears favour* 
able to the insurer, inasmuch as the difficulty arises 
not from his act or any fortuitous event, but from a 
defect in the thmg itself, and from the act of the 
person insured. But it is not so; for the contract of 
insurance is conditionaL It may be understood thus: 
If on this voyage, a loss should happen to your pro- 
perty or your goods, I promise to restore you their 
value; in consideration that you pay me eight ducats 
on every hundred: wherefore if the goods are not 
sent on the vc^age before the condition happens, the 
risque cannot be said to have occurred, and the con^ 
tract is not perfect. Oiving to an impediment which 
arises before the actual existence of the condititm, 
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the inchoate contract is not completed, and there- 
fore the insurer loses his premium. 
Quoted hk Marshall^ 563. 

NOTE XIV. 

If the voyage be prevented by the fault of thp in- 
surer, as if he were owner of the ship,^ and unwi]# 
ling that she should sail, because she was out of re- 
pairs, or could not get out of port, then he certainly 
cannot recover the premium, and if paid, it must 
be returned: otherwise: the contract would operate 
contrary to the intention of the parties, which should 
always be attended to. The impediment, however^ 
must not be occasi<xied by the owner of the goods» 
for in such case the insurer will recover, if the con- 
dition on his part be completed. 

Quoted in Marshall^ 563. 

NOTE XV. 
In all other cases, where the voyage is prevented, 
as, if the vessel be burned in port, or otherwise de- 
stroyed, or seized by die king for the public use, 
and on any of these accounts the condition fails, the 
premium cannot be demanded, and if paid, must be 

* This evidently relates to an insurance on goods^ shipped on . 
board of a vessel belonging to the insurers* 
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returned, as the failure cann6t be imputed to on^ 
party more than to the other. 

Quoted in Marshall^ 564* Park^ 371. 


NOTE XVL 

Insurance on the ship^ simply, must undoubtedly 
mean the body oftheshipy and not the goods on 
board; and, on the other hand, when goods only are 
insured, the ship is not included, unless it be other- 
wise understood. For instance, when a person own- 
ing only the goods, says, he wishes to insure such a 
ship load of goods , (a) he certainly does not intend to 
insure the ship, for it is not his property, but the 
goods only. So if the owner of the vessel, who has 
no goods, insure the ship^ he does not seem to con- 
template an insurance of the goods. But if tibe owner 
of the ship and the owner of the goods be one and 
the same person, and he insure the^ship^ he appears 
to mean an insurance on both* {b) 

Quoted itt Marshall^ 227. Park, 52. 

(a) Iliam navem mercium. This difBculty arises entirely cut 
of the ambiguity of the Latin idiom, in which the expression a 
M/i qf goods is used for a a/iifi load or cargo of goods, in the 
same manner as. we say in English a bottle of wine or a hogs» 
head of brandy ^ 

{b) This depends entirely on the idiom of the language in 
which the insurance is made. 
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NOTE XVII. 
When a person insures goods shipped in a par- 
ticular vessel, he is understood to insure monetfy 
gold, silver J precious stones, pearls, and rings, that 
are in the vessel; all of which are comprehended 
in the terms goods shipped, although not expressly 
named, (c) 

Quoted in Marshall, 227. Par/t, 22. Lex Mercer 
toria Americ. 268. 


NOTE XVIIL 

Insurance was effected oh the body of a ship, her 
tackle, apparel, and freight, during the whole of 
tiie voyage that she waa to make from Aijlessana to 
Sicily, and thence to Leghorn or Genpa. The 
insurers are not bound in case of accidents, uide^ 
they happened on. the voyage contracted for and 
were comprehended in the insurance: as well be* 
cause the acts of the pwOties cannot operate beyond 
their intention, as because the words of the contract 
are to be |nost attentively considered* 

Quoted in Marshall, 161. Park, 30. Lex Merca* 
toria Americ. 265. 

(c) Provided, it is supposed, they are shipped as merchandize, 
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NOTE XIX. 

.Insurance for the voyage of a particular ship, 
'means her first voyage only, and no other; so 
where a ship is insured generally, it is intended 
for one voys^ only, unless otherwise expressed. 

NOTE XX. 

If the vessel, in the foregoing case, change her 
destination, or beg^n a second voyage, w undertake 
to convey other goods to ano^er place, the insurers 
for the first voyage are no longer bound. For when 
a vessel turns asid^ feoni her original intention^ she 
is said to have altered her destination and made 
another voyage, and the first is said to be changed. 
This is the case even where the second voyage b 
only begun^ although it is not completed. A devia- 
tion however from a just cause is an exception to 
this princq>le. 

Quoted in Marahally 406. and 3 Crahch^ 378. 
Maritime Insurance Company of Alexandria, 
V. Tucker. 

mid under bills of lading: it is otherwise if they were only a part 
Qf the baggage of the insured, unless expressly mentioned in the 
policy. 
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NOTE XXL 

An insurance, however general in its terms, does 
not include prohi|)ited articles. And when the owner 
of the goods ships such prohibited articles, in con- 
sequence of which a loss ensues, of the ship, the 
goods or, other property — or if the owner causes the 
ship to sail to prohibited places, or if he do not pay 
the customs or other maritime dues: in all these 
cases the insurer is not bound. 

Quoted in Marshall, 49, 123. Parky 244. 

NOTE XXit 

So where a loss of the articles insured is conse- 
quent upon the act or fault of the insured himself, 
even if the loss were accidental, still the insurer i$ 
not liable: as if the goods on board of a vessel are 
seized for some illegal act committed by the owner, 
pT those employed by him. (rf) For when a misfor* 

(d) Pro repreaaUis domini assecurati vel aua gentis. These 
words literally translated, would seem to mean that the under- 
writers are discharged if the property insured be captured by 
voay of.refiriaala against the owner or hia fieople, which trould 
be perfecUy absurd and unintelligible. But our author refers to 
the law cum firofionaa of the code De J^auHcofierwre. Cod. lid. 4. 
tit. 33. L 3. by which his meaning is fully explained a» we have 


I _ 
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tune happens by the fault of him tp whom indem- 
nity was proihised, the person promising indemnity 
is not bound. 

NOTEXXIIL ^ 
But if a loss happen, not through the means of 
the assured, or the owner of the goods, but of some 
third person, in consequence, for instance, of a fault 
committed by the master of the vessel and the ma- 
riners, will the insurer be exonerated? He will not: 
for the act of a third person cannot interfere- with 
the obligation; and even if the Iq^ happen altogether 
by the fault of a stranger, yet by the very words of 
the contract the insurer undertakes to UKlemnify 
ag^nst every, possible risque. 


f 
\ 


NOTE XXIV.. 

A thing lent may be insured by the borrower for 
the interest of the owner; and a deposit may. be in- 
sured by the person with whom it is deposited. In 
both cases, neither the thing lent nor the deposit 
becomes the property of the holder, unless it be so 

expressed it. The word refirisal (repreaagHa)^ is probably used 
in the Italian language for every kind of seizure with a view to 
confiscation, and is not limited to the specific meaning that it 
has with us. 

N ' 
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e^pres&ljr decta^^ and the deport consist of ready 
money. In tike manner a thing hired^ if insured by 
the taker, (e) does not become his property: tot in 
these cases, lieither Ae tiiihg lent, the deposit, nor 
&e thing hired, is transferred by the insurance; but 
tlie obKgation only 6( paying the value, if the thii^ 
fent, the deposit, or the thing hired, should be lost. 

NOTE XXV. 

Money also may be insured, and the msurer witt 
acquire no property in it. So likewise where a person 
insures a ship laden with money, or whel^e a copartner 
insures his own share of tnoney With which a ship is 
laden, the ownership of -the money is not affected, for 
by this kind of insurance the money is not transferred» 
but only the obligation by which the insurers bind 
themselves to pay if the money be lost. It is the 
same where one person puts moftty into a copart- 
nership, and the other labour, anjd the latter insures 
the money of his copartner and receives a considem- 

/ 

{e) There are two parties to a contract of hiring^ the one who 
giroes^i and the other, who takes to hire. To avoid ambiguity we 
distinguish the former party by the denomination of the giver^ 
and the latter by that of the taker. We hope we shall be excused 
for this trifling innovation, which may not perhaps be without 
its use. 
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tion f^ifr tlmtml^m^ct. $tiU the p^tner insuring do^ 
not hwoxQiB^, iim, atufner qf the mm^y^ because in.ti)4E^ 
eontnap t <>f in^4r9nce the thing itse{f is not tr^ns* 
ten^y «$:h^ \mn s^d Mc»re; but the insur^ 
merely . bkKli; himself to paythe moRey in case of 
losss and tf .g^,<ifl ^^ purchgfiefl with jthat mon^y^ 
they fii% th^ property pf both pfirtiie^^ 

NPTEXXVL 
if a df^miteiy iiisiif^ mttftpy :d^cx|ited, haying 
undertaloen Ihe cai^ of tb^t pimey» which W£i$ re<r 
ceived jba bag, or umkr si^, th^^iosumnce does^ npl^ 
make it a loan, nor is he liablefpr the r4$k- T^e; i%«^i^fc^ 
is> because the depx^mtary.^i^not Use th<^ money at 
pleasure, but is bound to restore it as it was received. 
It is otherwise wher^ tfiQiiej i^ deposited with an 
Bgre£sment diat the b^l^e sh9)) ^i^imiify the jljsi^or 
against risk, md .timt he m^y m^ '$- ?i¥ he plea§^ 
for then the dfi^|)oa}t beeoini^^ :a[ iQfiny ^|i4 is ija %^ 
the property of the reedviEr> w^ph hf oaay ^pprg* 
priaie to any uise hjb thinks proper. 

• • . r 

NOTEXXVII. 

# 

For an injury to ship of :|poad^, l^ the act or 

ftalt of a tfai^jperscm, tl^ as^yr^ mi»y prpcfei^ 

it" ^ ' 
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*dgainst that third person to recover damages for the 
injury occasioned by his fault. But when the in- 
sured will not proceed against that person who caused 
iBie injury, the insurer is bound to do so, because he 
has assumed the risque. But will riot the assured, by 
preceding against this thii^ perscHi, prejudice him- 
self with the insurer, so that, if he fail there, he 
is precluded from further recourse as to the insu-< 
rer? It may appear -at first view, that he will; for the 
inisurer is said to be liable only secondarily: but it is 
not so; for the insured pays the estimated value of the 
risque to the insurer, who is therefore not only liable 
secondarily^ YyeX principally. 
Quoted in iliar^/itt//, 443, 444. 

• - .1.4. . i , . • V . 

NOTEXXVIIL 
On a particular voyage, if goods are transferred 
ffom one ship to another, and both vessels are lost, 
the insurer is bound by the risque he has assumed. 
But if only the ship to which the goods are trans- 
ferred be lost, then the terms of the contract are to be 
considered, in which, if it be said, that the goods are 
insured on board ot such a sfnp^ the insurer is not 
liable, because the ship is specified in the contract; 
an<l this, because the risques are not equal in diifereot 
vessels, a circumstanfe much thought of by insurer^^ 


- " * - 
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- J "* - * 

If insurai^ce be effected on'jQUe iresseL and the 
goods are afterwards laden in anotfaSer^ the insurers 
are» not liable. , • //. > . , 

Quoted in Marshall, 220. 371. Park, 291.' r..-: 




NOTE XXIX. 

If insurance be made on things that consist in 
nupibery we^ht, or measure, without specifying the 
precise number, weighty or measiu^, the indemnity- 
promised is not binding; because the parties inten- 
ded to contract for a certain thing, and if that do 
not appear, the insurance is void for uncertainty. 
When insurance is made on one of several parcels 
of goods of the same denomination but of different 
value without specifying the precise.parcel meant to 
be insured, then the insurer has his election in case 
of loss to pay the value of either of the parcels; and 
he preserves this right c^ electioii until he has actu- 
ally paid. (/) 

(/) The text of our author here is rather obscure, and we do 
tiot pretend to give a literal translation of it» but we are 8Ui^> 
we have preserved his meaning ; because he states the doc-^ 
trine laid down in this note| to be that which is expressed by 
the celebrated Spanish writer John de Hcvia^ in Curia FlUiifiica, 
boifk.S. chafi, 14. $ 10. founded on the decision of the Digeaf^ 
lib, 45. /If. 1. De verborum obHgationibuB. Law 106, Qui ex JiIiL" 
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NOTE XXX. 

* Ifg^ms are lost in a lighter when the vessel is 
.^•-lifM^ading, are the insurers liable? If the shifi be 
^< •specified in the contract, a lighter is not contempla- 
ted i and the risque of the vessel does not extend to 
the boat. In this case however the terms of insurance 
are to be well considered; for instance if it be said, 
" I insure you until your goods shall arrive safely at 
such a city.^^ When they arrive in pori^ they art . 
considered at the city; because when the vessel is 
in safety in port, all risque appears to have termina- 
ted. But if it be said " until the goods are landed^^ 
then it is otherwise, for the Insurer appears to have 

contemplated the use of a lighter, as goods are not 

. * - • 

usually landed but by means of a lighter or small boat. 

NOTEXXXr. 

In estimating goods in case of loss, should we 
consider the (^'me when the accident or shipwreck 
occurSy ot the time of purchasing the goods^ or t})^ 

ribu8. We have turned to those authotities, by which we luite 
been enabled to express in a clear manner what we conceive 
to be the true sense of our author, and is ceitainly the meai^g 
of those to whom he refers. 
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time when the vessel has arrived in sqfety in pott? 
A distinction must be observed where the goods 
have been estimated at a certain vdlue, at the time 
of making the eantracf, in which case the estimated 
value must undoubtedly be paid; when insurance 
was effected for the safe arrival of the goods at Rome, 
without any vcduation in the policy j {g) then the va* 
Jue of the goods at Rome is to be paid; and where 
the contract is simply to pay the value of the goods 
in case of loss, then the time of entering into the 
obligation is to be consideredi and according to the 
then existing value should the estimate be iiiade« 
Thus the damage sustained by the assured in case 
of loss is not considered a source of profit. 
Quoted in Marshall^ 78, 533. 

NOTE XXXIL 
But where the owner of the ^ods has estimated 
them at a thousand pieces, and they .were in fact of 
less value, is the insurer liable in case of lossy&r the 
estimated value? Here a like distinction should be 
observed. For it may be covenanted ^'If my goods 
are losty you will pay me one thousand pieces.^^ In 

(^) W^ have added t1)e words In italics, in order tO'ex|iress 
more clearly the obvious meaning of oui' author. 
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which case no doubt can exist, for the parties have 
agreed upon the amount. Or a value may be fixed 
by adding, " which are worth one thousand pieces:^^ 
here if the insurer be deceived, the estimated price 
is disregarded. But John de Hevia holds, that if the 
estimate, of goods in the insurance be greater than 
their real value, in case of loss the actual value only 
should be paid, {h) r 

NOTE XXXIII. 

Whai the proprietor of goods effects insurance on 
all his goods y and at the time of the insurance he has 
on board, goods to the value of two thousand ducats 
only, but afterwards obtains goods worth one diou-^ 
sand more, and ships them in the same vessel ; in 
case of loss, the insurer is liable only for die two 
thousand ducats actually shipped, at the time of the 
insurance and not for those added afterwards. 

(h) We have recurred to the text oiJohn de HeviayBnd find 
it to this effect, <' when the goods insured have been estimated 
at tbe time of making the insurance, the amount of the valua- 
tion is to be paid; otherwise the insurers are to pay the value 
of the goods at the place of their destination ; and if the goods 
should be estimated above their real value, still the real value is 
to be paid. Curia^^hiltfi» book 3. chafi, 14. § 29. The object of 
this law is probably that valued policies should not degenerate 
into mere gaming contracts. 
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Goods subsequently introduced into Ae ship 
without the knowledge (rf the insurer, are not con- 
sidered as insured. This holds, unless the contrary 
be expressed in the contract. 

NOTE XXXIV. 

When insurance is efiected on a ship, her tackle 
and apparel, if she be captured by pirates, and aftet^ 
bieihg shattered by their cannon and sustaining great 
injury in her masts and rigging, be then liberated, 
and the master make for a port, where the vessel is 
Tefitted and then returns home ; are the insurers liable 
for the whole value of the ship, or only in proportion 
to the injury sustained? The insurers are not bound 
if the ship escape ; because although injured, yet 
the mme keel remaining, it is certainly the same ves- 
sel; and although refitted and i^estored to hef ori- 
ginal condition, it is still the samey for the repairs 
£ffe made to preserve, and not to destroy the owiter- 
ship. Therefore the insurers who assume the risque 
on the bodt/ of the vessel are not liable while that re- 
mains ; but the injury sustained should be estimated 
and the insured niust pay the diffeifences. 

a 
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NOTE XXXV. 

. If a partner promise his copartner, that their ca- 
pital stock shall be always safe, the promise is void» 
Yet this agreement becomes good, iiF the partner as- 
sure his copartner in a contract of insurance for a 
certain premium : for a contract of partnership and 
a contract of insurance may be made with the same 
person, only they cannot bb made at the same time/* 
but the insurance should be made after the copart- 
nership is entered into. 

NOTE XXXVI. 

Another and a more common opinion, is that' 
although the contracts of copartnership and insur- 
ancfe are made at the same time, they will still be 
good. For a^ri», may be so constituted that one 
of the partners shall sust^n no share of the loss: and 
this cannot be effected otherwise, than by joining 
the contract of insurance to that of copartnership. 
And also, since a copartner may cause his share of 
the stock to he insured by a third persoriy it may in 
like manner be insured hy his partner. And, further, 
since the contracts of copartnership and insurance 
separately entered into, are lawful and just, they are 


MARITtMfi LAW. X07 

not less just and iawfi^ if entered into jw^tly: ioc 
it cannot alter ^ justice of contracts or agreemeiits, 
whether they, are ^iitejred into at th^e ($ame time or 
successively. 


u^\ 


NOTE XXXVII. 

This principle extends so far that money brought 
into a firm and insured by one partner, is thereby 
so -situated that it. cannot be otherwise expei^dedf 
than to the u^ of the ^copartnership; JEtnd ii^deed^if a 
paiitner expend §U9|i i^oney for any other purpose;^ 
he doe^ an injm^ to the firm and is answerable for it* 

, ' ■ NOTE XXXVIII. 

If the owner of goods or of a vessel,, state in the 
insurance that he is rea4y to sdil at a particular time, 

* • 

when the dangers of navigation are not considerable» 
and on that account the insurer more readily under- 
takes the risque, and afterwards the owners of the 
goods or vessel defer sailing, until an un&vonrable 
seasQn, as until the month of December when: storms 
are frequent on the ocean,^ and then the ship andrgoods 
are lost; the insurer^ are not liable. Because ^ipg 
to depart at the time agreed on, th^ own^ aft^r^ 
wards sails at his own risque. Wh^refoije^ .sonie 
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writers inveigh heaviljr ag^st masters df vessels 
and saikiFSy wha dre detained iii peft l^ woiii^t)r 
the love dP wine; for if they remain without sufficient 
cause, the ship is afterwards at their own risque^ arid 
they are liable to an action by the freighters. 
' Quoted in Marshall, S53. P<trk, 324, 325. 

NOTE XXXIX. 

If a copartner cause his goods on board of a ves- 
sel to be insured/ and they ate the common property 
of himself and his partner, the in^uranec is consi^ 
dered as eflfected oh die goods of the f^rty acttkiliy 
insured only^ and does not extend to his partner's 
share, unless so expressed, or unless it ma^ be so 
collected from the instrument. Yet'tfe other partner 
enjoys the benefit of that insurance, for he partici- 
^s ill the share insured. 


NOTE XL. 

i: 


If A. ^vte'to a 'merchant of Naples, an hundred 
piecds cX gold^' with an algreement accordmg to the 
custom of Sicily, that only fifty shall be returned if 
the hundred pieces be lost; but if not lost, that an 
hundred and tlventy pieces shall be returned, it is 
asked whether such a contract be good? It is said 


\ 
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not: btcanselhe oonsideration is usaimous: but in 
realky, the eontraet is vaM^ like any contract of in<*> 
surance where each par^ is liable to profit and Ites; 
and such is the case here, when the Neapdhan ift^r- 
chant purchases goods, with the money. Where one 
of two parties assumes a risqpie' for another »id each 
one exposes himself to profit and loss^the contract 

«9 muT* 


I 1 


^ NOTEXLL 

On the question, whetherdn dise k£ theft, th&in*^« 
supers are liable, lesamed^ men arc unsettled and c^n- 
tradictory in their (^nions* But. we may decide 
clearly accordmg to practice in the fiJlowiog cases.. 

The first case' is that of l^ft. committed on the 
seas by ;»r^tteii »id robbers: lliis/ is considered a 
fortuitous case; and as the insurer has assumed utf 
fiirtmUifm risqu^Sy he is liable in such a case of 
theft. Lo^s'by robbers, by attacks <^ enemies, by 
snares dT pirates, by shipwreck and fire are consi^ 
dered in the light of fortuitous cases, and are dl in- 
cluded in the- insurance. This' however, only when 
no fault can be imputed to the master of the vessel, 
who may have navigated a sea which he knew to be 
infested by pirates or corsairs, for then he is him* 


/ 


r 
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sdf'li&bleytaiad lumi^ pot lumsdf :in the way o£ 
danger/ Jie is Uable foo* all accitknts, exoqpt in case 

Quoted in JUgirKAii//, .422. 

NOTEXLU- 

The second case^ is.iwhem goods are stolen on 
board of the vessel: for this theft the insurers are not 
liable; as well because the owner of the goods is 
bound to take all the cafe, ofthem in his power, and 
i£they are i^ien wlnen in «die vessdl «itiis considered 
a$ proceeding from .negligent cust^y and not finom 
accident; for aecidenfe occur qnly. in. public places;- 
as becai^ae the masien i^f A vessel \s UaUefbr a theft 
comniitted/bni board; . icKn in receiyili^ the goods he 
does in fact proBEhise that they shall be resting safely 
at all events: «and moreover becaii^rae the insurers are 
not liable iot barratry at)d fraud of tbe master aiid 
niairina^as win appear hereafter. For all the^.near 
sons the insurers are not answarabte iw' goods sto- 
len (m boaiid of the vessel* . 

Quoted in Mardmlly 158. Park, 25. 
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NOTEXLIIL 
The third case is, where a theft is ' committed 
while the ship is in port» and at night, by robbars 
from the shore. It. would seem that the insurers are 
not liabk; for these robbers diflfer essentially from 
pirates. This however is true only when the insur-. 
ance is against shipwreck^ enemies and piraies; for 
those rc^bers not being mentipned they cannot be 
considered as included in the insurance* But if the 
insurance be in general terms aj^icaUe to all cases, 
for instasice, ^^ that 'the goods shall be convey ed safely 
to a particular phce,^^ then the insurer is bound, 
even for a theft C(»nmitted by robbers in port, and 
for all possible risques during the voyage. 

NOTE XLI V. 

Barratry, knavery and frauds, of the master and ' 
commander of the vessel, are not included in an in- 
surance or contract of indemnity from accidents : as 
if the master should run away with the ship and 
goods; because this is not a fortuitous case, and the 
master was appointed in the persuasion that he was 
honest, like a servant or other person with whom 
the greatest cautipn cannot always guard against de- 
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ceit. If therefore goods are lost by the fault of the 
master^ the insurer is not liable. Santema {i) how- 
ever is doubtful on this point, and seems to thInJc 
that if an insurance be general, assuming every 
risque, it includes barratry and frsmd eS the master, 
unless they are excepted, as they usuaiy are in all 
insurances; otherinse it would seem the insurers 
are liable : for no &uk can be imputed to the assured 
who in perfect good fiddi put his goods on boaid 
and had not such knowledge of the {k) master as 
would make the l<»s otbn* than fortuitous, and con^ 
templated by the insurance. If however -tibe owner 
of the goods be owner of the vessel also^ tibe fraud 
of the master will fall upon him. Hence he condudes 
that the insurers are liable for the faults of the masr 
ter, because they ought to proceed against him who 
occasioned Ae loss. See below, rtote 89. (/) 

/ 

(i) De AsBccurat^ /tart 3. JVb. 70, 71. n 

(it) Our author speaks here of s/u'/ifiera only^ and not of the 
oWiier of the ship, who is ahpayi» presumed to know the master 
whom he appomts. 

(J) It appears from what is staled in note 89, that the opinion 
of Santema was followed at Naples, contrary to that of our au- 
thor, which prevails however in England, France, and the United 
States, and also in other countries, where the underwriters are 
not responsible for the barratry of the master, unless it be spe» 
ckdly expressed in the policy. 
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NOTE XLV. 
If any (me effisct insurance on die goods of A^ by 
nUaxiti Of of any other person whateoer^ hut does not 
name that otiier pa*son; not oidy the person named 
is C0i|(iprd|eiuled in that insurance^ but also any 
other ^&tmm th6ugh not nalned: for in liberal con- 
tacts suc^ as insurance, all persons interested in the 
goods insured, are included in the c^MOtract. It is as* 
serted by scnne authors that no one b comprehended, 
even if owner of the goods, unless' expressly named, 
but die cbirtFaiy is observed m practice. 

NOTE XLVL 

The lASufer cannot object to payment because the 

articles or goods insured ^k not the property o/* Am» 

for whose sake, the insurance was effected; because a 

contract of insurance may be made even on another^ s 

goods* When any one has entered into a contract he 

is not at liber^, afterwards to bring forward the 

questicm of ownerrf^ip. Those insurers therefore are 

to be condemned who, when the time tot pigment 

«rives, search feir excuses to avoid complying wiA 

their contract. And on the other hand, when the 

goods have arrived safely, ot after the emitract has 

P 
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been entered into, the assured cannot excuse him- 
self from paying the- premium promised by saying 
the goods are not his. * 

So if the assured pretrad that tlie goods do not 
belong to him, or conceal his own name and as9^ 
that they belong to another person, m* subslitute 
anodier in his placey or describe the proper^ so that' 
it appears not to be his, in all these cases the o(Hi^ 
tract continues unimpaired* 

NOTE XLVIL 
The premium of insurance may be fixed at the 
i^ite of five, six, ten or /more, or less, per cent, on the 
inisques. of the slup, freight, appurtenances, goods, 
lives, &c.: iEmd such contracts will be lawful, for they 
are a purchase and sale of those risques. 

NOTEXLVm. 
if healy and thetefore useless to Be translated. 

m 

4 

NOTE XLIX. 

If goods on board of a ship are d^ttroyed fagr 
moisture, or injured by worms, or devoured by rats» 
are the insurers liable who have assumed all acci- 
dental risques? It would seem not; because the .law 
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does not allow a contribution in this pase, which msiy 
be considered as proceeding rather from &ult or 
neglect than from<accident. But Santema thinks di^- 
fer^i^, and his opkiion is most generally received. 
He thinks that dthough this cannot be properfy 
^oiididered an acddental loss,Nyet it coi|ies under 
lUt name t£^ general risque assumed by the insurer, 
unless o&erwise a^Uished by custom. And with, 
this sentiment a variety of authors agree. 
Quoted in Marshall^ 157. 

NOTRL. 

' When the indemnity has been paid on goods supf 
posed to be i&sty which are^afterwards recovered, can 
t^ insufi^ C(»apel the owner to receive the good^ 
and return him the money? When the goods at 
a part of them ar6 found and restored before the 
value is actually pmdy the owner is bound to receive 
them; and the insurer will be discharged mih regard 
tso die proportion found: for a person^ bound to res^ 
tx)re a certain quantity of goods is exonerated by thsir 
ddivery; and k must be remembered that the coii'. 
tract of irsttiianc^ is conditioiialy to wit, if the goods 
be lost; and they cannot be said to be lost if they are 
afterwanJs imsmwsL If h0#e¥€r di^ goods 4«e 
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di3eovered in a situation different from ijimk fbnwr 
condition, ,the estimate must be made i«it for the 
tirhole, but fix* as much as they are worth* 

But if the goods are not dlscovo^ until) tbe 
moQfey is paid, then it is in the ejection of tbe assured 
either to receive the goods or retain the mon^ pud* 

Quoted in Park, 144, 161. Marshall, 491, 495* 
Hamilton y.^endez, 2 Burr. 1301, 1211. 

NOTE LI. 

« 

Is an insurance valid Vhen effected on a dhip or 
goods actually lost, or at the time safely arrived in 
pc^ and free from risques? In the fiormer case the 
contract is good in favour of the asswed, imiho was 
ignorant of the loss of the vessel or goods at Ae 
time of the insurance. And wfa«% the ship has ar^ 
rived in port the contract is good in favour of tbe 
insurer if ignorant of such arrivals This eoabfact is 
always good in favour of the ignorant parly; for a 
fidse cause arising from a want of knowledgie of the 
circumstances, will not vitiate an insurance, it is 
43lherwise with the parl^ who had such knowledge, 
.fiirin bis favour the contract will not avail. Ignb- 
imice is always presumed unless knowledge is pm- 
Mdr It is pcesumdd from tiie4ista»ceaflfacpiaDe 
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wbero the loss oociured, and the shortness oi time 
between die occurrence of the loss, or safisty of the 
property, smd the making of the insurance. 

On isdiom the proof of knowledge lies, and how 
jk shall be shown, will appear hereafter, note 78, 
Quoted in Marshall, 653, 654. Park, 35, 214. 
Ltoingston v. Delajieldy 3 JV. Y. Term Rep. 
52. (In Park, 233, this note is quoted by 
mistake as note 121, and in Marshdl, 238, it is 
misquoted as No. 175^ See Lex Mercaioria 
Americana, 262. ' 

NOTE LIL 

The risques insured against, run against the in- 
amnpr fimn the day agreed upon far smla^, even 
litough ^e diip ^ookl not actually sail. And when 
no day is expresi^ agreed upon, the risqiK is con- 
«dsred as existing from the day ndien the ship ac- 
tually saUed, undl her arrival in the p(Ht whene her 
goods are to be delivered, unless odierwise agreed. 

But the insurer is considered as assuming those 
iis(^s only iac the voyage insured, and no other, 
itnd if a ship change her course or be diverted from 
the direction of her voyage the insurer is no longer 
liable. This has been said before in Note XX. If 


118 MANUAL OF 

hoFwever the course be altered from ai^ just or ne- 
cessary cause, as to refit the vessel, or avoid a storm, 
or to guard against enemies; in these cases, the in- 
surers are liable, although die voyage be changed. 
Quoted in ^Mo^^, 157. Mar$haii,^^. Parky ^i, 
2d0, 300. 

NOTELIII. • 

I If insuranoe be m^e on a thousand hides, and a 
thousand bales of wool, and among the cargo there 
are difer^it sorts of hidies and wool, some good and 
some bad, as with the hair rubbed off, c»* rotten; in 
case of loss is the insurer bound to pay the price c£ 
4he hides and wool, according to their better or worse 
condition J when the contract makes no particular ipKh 
vision for the rotten or defective articles? If the es- 
timated value in case <^ loss be Jixed^ then it xavai 
clearly be observed. But if the estimated value be 
not ascertained, the insurer has his choice; for the 
owner of the goeds can no m<H^ demand the vdue 
of a thousand good hides than of so many bad ones, 
and indeed the contract will be. interpreted in the 
manner least favourable to him. See above» Ndkse 
XXIX. 
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NOTE LIV. 
Where goods are taken by a Sareign powo* or a 
tribunal administering justice in a particular place, 
or by any people, or otherwise, by force without 
paying their value, the insurers are bound to pay the 
price of the goods to the owners, abandonment hav- 
i|ig been previously made to them, that.they may be 
enaUed to recover the goods or the value of theiQ 
fiom the captors. When injustice ha» been done by 
H judge, and by means thereof goods are lost or an 
injury is sustained; is the insurer liaUe under a pre^- 
mise of md^janity /or Jbrtuitotis cases? The unjust 
decision of a court is considered Mrith regard to the 
parties a fortuitous event, and thai^fere is included 
in the insurance. The act of a judge in gen^^ is 
con^dered a fortuitous event, whether it be ui^ust 
or otherwise, and an improper sentence {m) is con- 

(m) In considering a just sentence of a foreign court as a 
Jbrttdtous evmtj at the risque of the umhcrwriters, our aiithor 
undoubtedly has in view the condemnation of an enemy vessel| 
known and insured as such ; or perhaps also a condemnation 
iQT some illegal trading in which the vessel might have been 
engaged with the knowledge and consent of the insurers. In 
every other ciase a just sentence of condemnation proved to be 
such, must be considered as having been occasioned by iht/auU 
of the insured} and of course will discharge the insurers. 
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sidered a fortuitous event happemng through igno* 


ranee. 


/ 


Quoted in Marshall, 422, 437. Park, 78* Van- 
denhetwel y. «Y. K Assurance Comp. 2 JV. F. 
Cos. in Error, 234. 

NOTE LV. 
If ships or goods are unjustly taken and after* 
Hoards redeemed by money, is the insurer b<Hmd to 
make good the expenses incurred for such redemp* 
tion? For example, where a frieisdiy power, under 
amy piletence, stops the ship at sea'or 'm port, and 
afterwards consents to her liberation on payment of 
a certsun sum, as it frequently ha^ppens: or even 
where the detention is by pirates and by any means 
the property is recovered. It has been said the in- ' 
aiuer in such c^ise is not liable, inasmuch as the ship 
or goods were not lost. But the fact is otherwise; 
for as the assured causes himself to be insured against 
the^j and consequently the insurer would be liable in * 
case oi theft, so he is responsible for that which is ex- 
pended to prevent a theft of the wlH)le. Whoever in- 
curs expenses in endeavouring to preserve another 
from injury, is entitled to recover such expenses. So 
merchants, who have goods on board, are bound to 
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make contribution in case of loss by force of storms, 
or in case of redemiptioii from pirates; arid for these 
expenses the insurers are liable. 
Quoted in Marshalij 422. 

NOTE LVL 

Where insurance is e&cted on goods laden oft 
board of a particiilar vessel, and the vessel is pre-* 
vented by any circumstances from making the voy- 
age, die owner of the property shipped is not bound 
to ifait the liberation of the vessel, or her return, if 
she be compdled to make another voyage. He may 
immediately load the goods in another vessel, and 
demand at once a return of the premium paid, be- 
cause the contract appears to be annulled by such an 
impediment, or becomes as if it had never taken 
place. Otherwise the delay might continue for ten 
years, or the ship might remain abroad for that time, 

« 

and the merchant would be obliged to abandon his 
speculation akogether, or suffer his goods to be in- 
jured and depreciated in value, which would be ab- 
surd: and the insurer would be enriched by anotherfs 
detriment, which would be contrary to the common 
principles of law. - 

Quoted in Marshall^ 564. 

Q 
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NOTE LVIL 

Where insurance is made on a ship, her tackle and 
fre^ht, for eight months, for the benefit of A. and 
after that period elapsed, within which a loss occur- 
red, other insurances are effected on the same ship; if 
A. recover from the second insurers by an executory 
suit, (a) they may afterwards proceed by a formal and 
regular suit for a return of the same amount, inas- 
much as the thing insured was not in existence, and 
consequently there was no insurance. Where there is 
no risque J any diing paid in consideration thereof 
should be refunded. 

Quoted in Marshall, 375. 

(n) In Italy it seems there is a short and summary mode of 
proceeding in matters of insurance, and other mercantile con- 
tracts) in which judgment is given velo levato et sine Jigura judi' 
cU} this judgment is called executory in contradiction to the 
regular form of proceeding, which is c^XXtA judicium ordinarium, 
or the ordinary judgment. The party condemned in the execu- 
tory suit, is obliged to pay the money without remission or de- 
lay; but he may afterwards if he please, bring a suit in regular 
form against his adversary, in which the matter is heard over 
again, and in this new suit ail the rules and formalities of'law 
are observed; and the burthen of proof stiH lies on the original 
plaintiff. See Note LVIII. and LXXXI. 
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NOTE LVIII. 

^ With regard Jo the proof of loss: generally when 
any affirmative or negative circumstance is the foun- 
dation of the claim^ the party who affirms must make 
fullprwf. In an executory suit brought by the in- 
sured against the underwriters, the burden of proof 
of the loss rests upon the plaintiff. And where the 
amount of insurance has been paid to the owner in 
consequence of a summary judgment, and the in- 
surers bring a regular suit for restitution of the 
money^ in which they assert that the loss never 
occurred, and that the assured is bound to make 
restitution, the proofe adduced on the summary 
hearix]^ will not be sufficient, nor will &ith be given 
to them in this case, but the burthen of proof will 
still rest upon the assured. 

NOTE UX. 
The occurrence of a risque and loss of the vessel 
or goods, cannot be proved on the assertion of the 
maater alone j so as to compel the insurers to pay 
the indemnity agreed upon. This must be proved 
by witnesses, although they need not be cited to 
appear if they can be examined in the place where 
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the loss happened; for if any of them be at a dis- 
tance, they need not appear, and their testimony will 
be admitted even though it'be received by an incom- 
petent judge. It is otherwise vnth. those witnesses 
who are present for they should be cited to appear. 
In suits of this nature the solemnities of the civil 
bw are not requisite, but the proceedings are acc(»tl- 
ing to the law of nations, (o) 

NOTE LX. 

< 

If a ship laden with com be captured on her due 
course by Venetian galleys, and carried into the city 
d Corfu, for the purpose of selling the c<hii at a fair 
price, for public use, in order that com may be 
plentiful in that place, and the master during die 
whole time retains his command; can a fortuitous 
accident be said to have happened for which the 
insurers on the vessel are liable? These insurers can- 
not be considered liable, for the ship was not cap- 
tured at sea by pirates, or in war, in which case the 
voyage would be said to be broken. Public utility 
sanctions many things which would otherwise be im- 
proper; and princes, or magistrates, may oblige the 

(o) That is to say ex aguo et konoy and without regard to 
nke points of form. 
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earners of provisions to sell them iix the place wbere^ 
they are found. Here a risque cannot be said to Imyt: 
happened te the ship^ for it is not lost: ^nor to iht 
JreigAiy for die Venetians general^ order the Speight 
tb be paid. In a similar ease hrought before; tfae^ 
Mota of Genoa^ the imdervrrkers wene d^charg^» 
Met. Gen» deck. 62. v* 


^< < 


NOTELXI. : M 

TIh^ .right of actian cm a policj^-of imrtnp^ni:^^ d«* 
scends to iht hesrs of the k»trml, thc»^ tb^.be 
i^ men^iled in the instrumeat. In <itber rei^^eQ|$r 
iht words, of the policy are to be att^dedto, and ta 
be well we^hed and observed. For in those species 
of contracts the covenants. ai^d agreements of ihit 
parties make th^ law« The words of a pc^y of ia- 
surance are to be construed alrifetly ^ ^ind not to be 
extended to cases omitted* 

NOTE LXII. 
Where goods are thrown overboard to l^hten «^ 
vessel in a storhi, are the insurers bound to indem- 
lufy the owners for the loss of such goods? Th^ 
are not: because among all those who have property 
in the ship, a contribution is made to pay the value 


/ 


i26 MANUAL OF 

oi the goods thrown overboard, to their owner; 
. dierefore since the assured thm recovers the value 
c£ his goods, he cannot jM'oceed for the same thing 
against the insurers. But the insurers are bound to 
make good that rate or proportion which has &Uen 
upon the assured in the contribution among all the 
owners of j^roperty in the ship; which proportion 
not being recovered from the rest is considered as 
lost, and the insurers are accordingly liable to that 
extent* Where insurance is e&cted againstall risques 
except for goods thrown ovarboard and average on 
that account, the exception will not exteiid to freight; 
for as freight is paid to the master of the ship even 
fw goods thrown overboard, the insurers are li^le 
for that same freight y although they were not res- 
ponsible for the goods themselves, {p) 
Quoted in MarshaUy 466. Parky 129. Meade v. 

Commerc. Ins. Comp. 3 Johnson^s JV. Y. Re- 
ports ZSS. Lex Mercatoria Americana^ 288. 

(Ji) " The opinion of this learned civilian," says Park^ 130, 
speaking of our author in reference to this note, ^ is agreeable 
to the laws of all the trading powers on the continent of Europe, 
as well as to those of England, where the insurer by his con- 
tract engages to indemnify against all losses arising from a 
general average/ 


»t 
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NOTE LXIIL 

What are the accidents or misfortcmes for wluch 
the insurer is usually bound? Adverse and injurious 
evoits are termed misfortunes; and accideras are 
such occurrences as no human wisdom can foresee. 
But misfortunes include accidents, and what shall 
be considered an accident ii| submitted to the legal 
discretion of the judge. 

But is such an insurance understood to include all 
fortuitous cases as well usual as unusuolP Many 
learned men suppose that such insurance compre- 
hends ordinary cases only, and not such as are un- 
usual and extraordinary; (meaning by extraordinary 
events, such as have not occurred for forty years 
before) even though in the contract the insurer be 
declared responsible yor aU cases j whether ordinary 
or extraordinary, premeditated or unforeseen. But 
the better opinion is that such insurance compre- 
hends even extraoriKnary events; and at this day 
policies of insurance are usually constructed in such 
general terms, as to embrace all perils by which the 
goods may be lost, as well such as are usual, as those 
that are extraordinary and of unfrequent occurrence* 

Quoted in Marshall, 137. 
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NOTE LXIV. 

Misfortanes for which the insurers are liable, are 
launder by robbers^ attack of enemies, snares of 
inrates, shipwreck, fire, and all perils happening to 
die ship or goods by storms at sea or in rivers, or by 
force of wind or violence of hail, snow or ice, or 
firom the heat Gi the sun, or where the vessel strikes 
on a rock, or runs on shore, or from the wars or 
enemies or friends, or from theft, or destructicm by 
earthqu^esj and the like, and all other fcnxe which . 
caomot be resisted. And the incursions of bamUtti^ 
preying upon the goods, have been decided by the 
Rotaof Rome, to be included under the description of 
accidents and misfortunes. Decis. Rot. RomCy 208* 

Quoted in Marshall^ 422. Park^ 61. 

NOTE LXV. 

The act of a king or prince is comprehended 
among fortuitous cases. If theref(»e a vessel laden 
with provisions be detained on account of famine by 
any potentate, and on that account th^ {x*ovisicms 
cannot be conveyed to their d^tined pbrt, the in- 
surers are liable. Yet some authors have contended 
that the insurers are not responsible ih case of a de- 
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tention of provi^ns on account of famine by a 
soyereign through whose dominions the voyage lay: 
puticubuiy if the loss can be imputed to the assured, 
as he might have chosen another course, and was 
aware of the danger he incurred: and so they contend 
also wh^ immediate importjuni^ is not made widi 
the sovereign .for. restitution. 
Quoted in Puric^ 78. 

NOTELXVL 

When a vessel is captured by |»rates, enemies or 
infidels, (who are considered in the lig^t of enemies) 
a fortuitous accident is said to have happened and / 
the insurers are bound. ^ 

But if in such case the vessel be recovered &oi^ 

the enemy, or icedeemed, are the. insurers liable? 

With regard to this question, the first, opinion is, 

that if the vessel were detained by the ienemy for 

three days, and afterwards recovered, the recovery 

is of no effect, the accident has taken place and the 

insurers are bounds It is suflicient that the condition 

0nc€ existed to the benefit of the insured, by the 

loss of the vessel, even though restitution followed: 

for by «uch liberation the assured should not be prcr 

judiced. 

R 
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The second, and it seems the/ most correct qpia* 
km is, that aldiough a ship be taken byenemifs, 
yet the x^apture does not make her pass immediatel(jr 
kito their ownership, for she may be recovered: and 
so k»ig as she does not become their property the 
risque cannot be said to have occurred. Two things 
are requisite to confirm the title of enemies to pro- 
perty captured; Jirst^ that the prize be mthin their 
limits and territory; and second^ that it be in safety 
and not liable at any moment to be retaken by force 
of arms, and it should be in their possession during 
(me night. This is so perfectly true, that if before the 
arrival of the prize within such territory^ the master 
of the ship or owner of the goods redeem the pro- 
l^erty firom the pimtes by paying a sum of money, 
the insurer is liabie for such sum paid, and not for 
the whole value of the goods. 

Quoted in Marsh. 422, 427, US. Park, 70, 144. 

NOTELXVIL 
Insurance may be efl^ed on articles, goods, or 
persons,, not only ai sea, but on land; money akc» 
may be insuned when conveyed from one place to 
anodier, and the journey is dangerous from robbers 
or enemies. An insurance on goods or money con- 
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veyed, includes also gold, silver, plate, pcaHs, pre- 
cious stones and gold rings, though not exiHPessly 
mentioned* . , 

» 

NOTE LXVIII. 

The custom of tnerchants is to be respected in 
nianne insurances. When the practice sand obaer** 
vanoe of merchants are notorious, any good proof 
<^ them should be admitted. The judges indeed, in 
such cases should endeavour to inform themselves 
on the bench. 

In transactions with sailors, recourse should al- 
ways be had to experienced and intelligent seamen, 
in conformity with the general principle,, peritis in 
arte standum esse; and their opinions should always 
be respected. 

NOTE LXIX. 

m 

The insurers cannot plead non numerata pteu- 
ma J {q) or that the premium was not paid to tfaei% 

(y) The plea or exception of rum numerata /lecuniay is allowed 
in the civil law to a party who alleges that he has not actually 
received the whole or a part of the consideration money of any 
contract which he may have entered hito. Cod. &b. 4. tit. 30, 
But it being frequenUy used as a sham and dilatory plea» its 
use has been much restricted among the modem nations of 
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in otder to prevent the execution of the contract; 
for immediately when the insurer subscribes the 
policy, saying, ^^I insure one thousand ducats fit the 
premium of one hundred^^ he is bound by his pro- 
mise and cannot object that the money was not ac-< 
tually paid. In mercantile proceedings good fidth 
alone is to be considered, regard being observed to 
God and truth; and such exceptions will not avail, 
because they interfere with the f^th given to the 
contracts of merchants. 

NOTE LXX. 
Expenses incurred by the master of the ship or 
the S£dlors, by means of wliich provisions or goods 

on board are preserved £rom loss, must be reimbur- 

# 

sed by the insurers: for, by the instrumentality of 
the master and seamen, goods are thus saved: for 
which if lost the insurers would be answerable to 
their full value. The insurers are also bound to con- 
tribute to the expenses incurred in repairing the 
vessel when by means of such repairs the goods are 
](>reserved. 

Europe. In some countries (as in France) it is entirely disused. 
In Spain it is usual to insert in contracts an express renuncia- 
tion of tbat plea. 
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' NOTE LXXI. 
•n»« U.Uw..Fk«„c prohibitinK Fk»e«b«. 
from making insurances for foreigners, but parmil- 
tiog them among their own citizens* This statute 
is binding even where an insiuier affects to renounce 
its provisions, for they cannot be disregarded as it is' 

a prohibitory statute. This law has relation not only 

■« 

to goods and other mercantile articles, but dilsp to 
ships and any other subject of insurance, (r) 

NOTE LXXII. 
The terms of an order for insurance must be pur- 
sued. For example, if a merchant at Ancona direct 
a merchant at Naples to purchase goods and ship 
them to Ancona under insurance, which the princi- 
pal beUeves/{s) may be effected at seven per cent. 

• 

(r) We have preserved this article» as a remarkable instance 
of the blind policy of some countries. The British nation makes 
immense profits by insuring the property of fomgners. 

(«) Th^ original has it: Soluth aefiiem pro centenario guod 
credebatur fieri fi089e} by which it would appear as if the agent 
had been limited to the premium of aeven fier cent.; but that 
would not agree with the opinion of Straccha^ who first staged 
the case, and from whom our author evidently took his idea. 
For in that case, the agent could not have been Uamed for hav- 
ing literally obeyed the instructions of his employer: and on tum^ 
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with a clause that the goods may (t) be transferred 
to any other vessel. If the Neapofitaii merchant ship 
die goods insured without such clause in the policy, 
because he was unable to effect insurance . on those 
teims for a premium less than fifteen per cent., and 
the goods after beii^ transferred to another vessel 


ing to the case in Straccha^ De Mandatis, in summarioy No. 39. 
we find it there stated, that the agent had an unlimited power; 
but that his principal had written to him that he believed tho 
insurance could be effected at the premium of seven per c%nt. 
We have therefore taken the liberty to restore the text of Strac- 
cha which our author with this single exception appears to have 
copied literally. 

(r) The original says» cum clausvla de non trantferendo mercee 
in aliam navpm: that is to say, with a clause kot to transfer the 
goods into another vessel. Straccha, also expresses it in the same 
manner; but if the insurance w^re to hi(ve been made on that 
condition,.how could the agent be made responsible for the loss 
of the goods after being transhipped, since that clause, had it 
been inserted, would have taken away the owner's remedy 
agsdnst the underwriters, supppsing that he should have been 
entitled to it without? And why should the insurers have de- 
manded fifteen fier cent, for underwriting a policy with a clause 
that imposed so great a restriction on the insured, while they 
were willing to insure for seven per cent, without it? All this 
appears to us perfectly unintelligible; we are induced therefore 
to believe that there is some mistake both in the texts of Strac* 
ehuj and our author, and th^t the clause was intended to give 
permission to the assured to tranship the goods, not to restrain 
them from it; and We have taken the liberty to express it ac- 
cordingly. 
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are lost, is the merdhant of Naples responsible fior the 
loss? It has been said that he is not: but . Straccha 
is of opinion that he is liable, because he disregarded 
tiie terms of his authority. StrMch&y de Mercat. tit. 
mandat. No. 39. When the. order is without limita« 
tion the insuismce may be made according to custom. 

NOTE LXXIIL 
A wager or insurance among merchants of any 
sum is valid like any other wager when not made 
on an improper considerati(»]i^ For if a wager have 
an honest and lawful ccmsidemtion, where, from the 
rnioertainty and doubtfulness of the event, one party 
may gain and the= other lose, the contract is valid, 
fiom the nature of the tlui^. it is lawful too for die 
parties to a wager to deposit the pledgewith a third 
person, that it may be paid over to the winner. 
These wagers are frequent in Spain, under the name 
of Apuestas. 

NOTE LXXIV. 

The life of a man may be insured. For example^ 
if such a person die in the course of this year, you ^ 
promise to pay me ten pieces, if he do not die I 
promise to pay you one hundred. This kind of in- 
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surance has been decided at Florence to be valkL 
Again, the person of A. may be insured safe and 
free from harm, who is about to pass through places 
whetie there are Iheretics, Turks, enemies and rob- 
bers. A life also or survivorship may be insured for 
any particular time. An insurance is considered va- 
lid though effected on the life of one person^ to the 
benefit of another. 
Quoted in Park\, 430. 

NOTE LXXV. 

A person lending money to one sailing or going 
to a market, may assume upcm himself the risque 
of the money lent and receive a premium from the 
borrower, without being guilty of usury. It is other- 
wise however when the money is loaned after the 
contract for insurance is entered into. Insurance 
may be effected on money conveyed through dan- 
gerous places, infested by enemies or robbers, and 
a premium may be demanded from the borrower to 
the use of the lender according to the nature of the 
risque incurred. If there were no risque it Avould 
be usury. \ 
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NOTELXXVI. 
A third person, in the foregoing case, may insure 
llie loon without any danger of * usury, and he may 
undertake that the money lent, shall be restored; for 
what has been said with regard to . the lender, does 
not hold as to a third person, on whom no suspicion 
eS usury can rest . 

NOTE LXXVIL 

A security also, for the risque he incurs, may dc- 
mand a premium; as he is not bouiid to expose 
himself to loss for nothing. This is not usury, for 
it is received <xi account of the risqu^: and among 
merchants two per cent, are usually paid to a secu- 
lity. This is done also in matters of exchange, 
where the risque of the person remitting or paying 
money by the direclkm of another may be estimi^ 
' ted in value. 

* 

NOTELXXVm. 

On whom does proof rest of the knowledge which 

the assured possessed of a loss before effecting the 

insurance? On the insurer: because, knowledge in 

that case implies fraud, and fraud is never to be 

S 
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presumed: and because it must either appear from 
the confession , of the assured himself , or be proved 
by wknesses. In an executory suit^ (ii) however^ the 
insults are not admitted to prove that loiowki^ 
in order to avoid payment of the money, but odtjr 
in m ordinary judgment^ aUser tliey iiave paid Ifac 
amount, {x) 

If in the course of the executory proceeding tl]ds 
knowledge of the assured appear y from the docu- 
ments themselves which are ^fore the court, ,or 
the confession of the party, payment of "die insur- 
fOice will not be adjudged. 

This knowledge of the lose may be shown also 1^ 
conjectures, presumption^ andindicsntions, and even 
Kght and ihconchisive proofs will be soffioieiit. The 
evidence of liie assured^ s knowledge of llie loss is 
left to the decision of the judge; and the cQi:^eotiirc8 
which constitute such evidence are drawn from 
various causes; as from vicinity of the place where ' 
the loss occurred, or when public fame and report 

. («) See above, Note LVII. 

(x) It i^uld seem by this, thsrt in these smumaiy or, as they 
aie called, exteutary suits, no collateral d^tnce k ftdaiitted; btft 
Chat the contract and the loss being proved, judgment goes of 
.course, and the insurer is obliged to pay. 
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existed of the loss, before the insurance was effec- 
ted: but such puUk report should be legally proved. 
Quoted in P(7rAr, 214. 

* 

NOTE LXXIX, 
Is hcal^ (mi ^mrtfore useless to be tramiated* 


NOTELXXX, 
These subjects of insurance and disputes relative 
to $hip« are to be decided according to maritime 
law; and the usages and customs of the sea are to 
be respected- The proceedings are to be according 
to the forms of maritime courts and the ruks and 
principles laid down in the book called 7%e Consu^ 
late qf th^ Sea^. printed at Barcelona vx the year 
1592, in which eveiy thing relating to these sub- 
jects is to be found, and it is always considered a 
guide in these disputes. We will in this place there* 
fore notice diose of the principles laid down in that 
book whidi are erf* most frequent use. 
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NOTELXXXI. ' 

The rules and principles of the Consu&ite of the 
Seoj (y) which are of most frequent occurrence with 
regard to insurances, are these. 

The insured is to participate in the fisque rf the 
thing insured to the amount of one eighth part of 

its value, otherwise the insurance wiU be void: {z) 

• - • > 

(y) Our author does not mean here the celebrated book called 
M Consolato del Marey «o well known to every stui}ent of fhari- 
tiine and commercial jurisprudeti^e. For when that book was 
written, the contract ef insurance was not in use, and hence 
there is not to be found a single word upon that subject in the 
work. But the book he speaks of is a Spanisk work under the 
same title, otherwise called The Ordinance or the "Chafittn 
(lo8 Cafiituloa) of Barcelona. It contains in substance, says 
M. Grouit (Discoiira aur le Dreit Maritime^ page Ts,} the rules 
and principies of the ancient Conatiiate^ to which have been ad* 
ded particular ordinances, concerning insurance, captures at sea, 
and other maritime subjects. In 1 655, when our author publish- 
ed this work, the kingdom of Naples where he resided was un* 
der the dominion of Spain, and the Spanish laws were in force 
there. 

(z) This rule has been adopted by the pblfcy of many coun- 
tries in order to interest the assured in the preservation of the 
property insured, and check by that means the frauds which 
they might commit against the insurers. By the French ordi- 
nance the insured, when they are owners of the vessel or sail aa 
board of her, are to run the risque of one tenth of the whole 
amount insured. Ord. de la Mer, book 3« tit. 6. art, 19. And in 
other caseS) unless they expressly declare in the policy that they 
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tha^fore the insurers in such case are not bound to 
pay the amount in case of loss^ nor to restore the 
premium paid. Ncxr is it in the power ctf the insurer 
to waive this condition, to wit^ the participation o£ 
the assured, and his undertaking for the eighth part 
of the risque. And if the contract be ex|»essed dif- 
ferently, it is null and void. Cap. 15. d. fit. qflnsur* 
aricie. Yet at this day it seems customary, in con- 
tracts of insurance, always to relinquish such parti- 
eq>ation, to the amount of one eighth^ and the insu- 
' r»*s bind themselves to pay the amount without 
regaid to such participation. 

NOTE LXXXIL 

If a ship were not laden with goods according to 
the insurance, or if she did not make her voyage, 
the insurers are bound to restore the premium paid 
for the insurance; for this premium is not earned 
except where goods are conveyed and a risque run. 
Cap. 7. of Insurance. This is laid down in Notes 
XL and LXXXVIII. 

Quoted in Marshally 549,. 563. Parky 371. 

mean to insure the vthole^ thef are considered as insurers for 
one tenth» Ibid, art, 18. 


r 
I 
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NOTE LXXXm. 
When the bisiired bas not paid the premium of 
insurance for the indaaxnity promised, he is not en-* 
tided to the beiiefit of that insurance, notwithstand- 
ing the insurers may have subscribed the policy; 
for the vahe of the rkquc or the premium of insur^ 
once not being paid, the ccmtract is void, {cap. 17«) 
With regard to thb princifde it may be observed^ 
that if the insurers have subscribed the policy, and 
eeknawiet^e themselves to have received the premium^ 
they cannot afterwards object that the money was 
not paid. 

See above, Note LXIX. 

r 

NOTE LXXXIV. 
If insurance be effected after there has been feme 
and rqport of a k)ss, it will not be valid. To remove 
all difficulties and prevent disputes, a certain definite 
time is fixed on this subject If information of the 
loss might have been obtained by land, time is com- 
puted at the rate of three mile^ ft)r eveiy hour, from 
the place where the loss is said to have happened 
to the place where the contract was made. If infor- 
mation of the loss must be brought by sea, the same 
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cmnputation is msuie from the moDEient when kifoiu 
notion anired at the point of land^ nea^st to tbfeie 
place iviiere the loss occurred. Cap» 19. oflmur- 
4xncc*, 

See Notes LI. and LXXVIU. i 

NOTE LXXXV. 
The inanrare «are bound to pajr the amount hff 
iSbaoi insured, for the benefit of the ownca^ vidm 
tsMROy three, ifour or six months fixmi the time xstsac^ 
flBoation of the Joss is lodged, according to the agteo- 
ment made an the policy* The perkMi setUed at JNbh 
pies IS two months, C(^* £1« of Imurance; and 
during this time it is not lawful to oppose \vsef difii- 
culties to the execution of the contract. Cap. 24. 
If a ship be not heard of^ the period allowed for 
makii^ the vojiage 4ifiiear8 in different cities «and 
places, i£rom two to fouror six months* Cap» 2S. 

NOTELXXXVI. 
A contiact of insurance is ahrsjjrs txetm^wry («) 
agsottstthe insurers; audits exeeulaon cannot on anjr 
McouBt be postpcxied after die period of twonionths 

« 

(a) Sec above, Notc3 LVH. «nd LVIII. 
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has elapsed, <ix)m the day on whkh infonimtioH of 
tfce 'l6sB was lodged. The insurers are in such case 
always bound to pay the loss notwithstanding the 
existence of any objection, whether it be just or un^ 
just, well founded or otherwise. And they cannot be 
heard unless they have previously paid the sum in- 
sured. Cap. 21 &f 24. of Insurance. In our kingdom 
a royal decree under ihe title of insurances was issu^ 
tA the 23d of September, 1622, which directs that 
Instrumaits of insurance shall hsve^prompt execu- 
tion, and ^lall not be delayed by the insurers. In 
matters of insurance no appeal is allowed to the 
superior tribunal for the purpose of retarding their 
CKecution* 

NOTE LXXXVIL 

The foregoing principle does not apply to ob- 
jections appearing on the /ace of the instrument it- 
self: for such exceptions will prevent the execution 
of the contract, notwithstanding the agreement usu* 
lally introduced into policies of insurance. An ex- 
ception aming from the contract itself never can be 
disregarded, since it is a part of the obligation, even 
though the debtor has promised to pay notwithstandU 
ing any objection. The .same instrument that creates 
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the right afactimy creates the excepUon too. When 
a consular decision appears to be unjust, and ex- 
ertions manifestly exist, the superior tribunal at 
Naples will not direct execution, notwithstandii^ 
the agreement in the policy of insurance. 

NOTE LXXXVIII. 

In confirmation of the 7th chapter of the Ordman* . 
cei ofBarcehma^ wherein it is said that the premium 
is not paid to the insurers but for a risque incurred, 
it may be observed, that insurance is founded upon 
risque^ wi^out whidi it cannot be sustained: in the 
same maimer as a contract oi purchase and sale is of 
no validity without a thing sold. Some authors re- 
mark that where there is no risque, the insurance 
i& void, because no subject exists on which it cm 
be founded. A false representation vitiates a contract 
of insurance; for otherwise he would not have made 
the contract who promised indemnity and assumed 
upon himself the risque for a certain premium. 

Quoted in Marshall, 563. Park, 368, 371. 

NOTELXXXIX. 

The insurers are liable for the barratry of thC/ 
master and nuiriners. But at this day it is customary 

T 
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isi insuranees elfeded at Naples and otber j^ces, 
expressly to except liabiliQr for the baitatry of the 
master and mariners. An insurance ^vas made 
s^mst all acddetOs and risques in any uoay arising^ 
without any ag^ieement to except barratry; it was 
doubted whether the insurers were bound when the 
master of the vessel did not c(Mivey the goods to the 
de atia e d place, but ran off with them. On the part 
of the insurers it was contended that tiiey were not 
liable for the barratry ai^ frauds of the master; and 
die opinions of learned men were quoted in support 
erf* this princi]de: they ccmtended too tliat insurances 
at Ns^ales were usuaMy made with such clause of ex* 
eeption. But the questicm was decided £^nst the 
insurers who were condemned to pay the sum in- 
mred^ because &e exception with regsud to barratry^ 
was not introduced into ^e pdky. 

NOTEXC. 
Insurance was efibcted for the council ofSkcUy on 
provisions laden cm board of particular vessels un- 
der the name of the Marquis of Mantua^ and after- 
wards the goods were laden in odier ships, none of 
whidi bore that name, and these ships together with * 
^ provisions on board, were lost. It was doubted 
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whether the insurers were Ikbfe, and on their part k 
m^Bs cot^nded that where a shipment is not made 
acc(»^ing to the direction given, and accorcfixig to 
the policy, and the vessel is changed, the insurers 
are not bound. On the other hand it was contended, 
that the insurance is valid when free from all deceit, 
even though one oi the parties be exposed to grea- 
ter expense and difficulty than was expected; I!m' 
then the expense ^incurred is to be considered, and 
for that, the party undoubtedly has his remedy. 
But it Mras decided in &vour of the insurers. 

NOTE XCI. 

Are the insurers on the ship and frei^t bound to 
pay the expenses incurred by the owner of die 
ship, for the recovery of freight? On the part of die 
insurers it has been said that they are merely secu- 
rities Jbr indemnity^ that the words of did conti*acC 
are to be construed strictly, and diat in contracts of 
insurance nothing should be regarded that does not 
occur between the parties themselves» Therefore 
insurance on Jr eight, does not comprehend expenses 
incurred to recover fireight, because diese expenses 
cannot be called a toss. But the rule is othcawise: 
for the person promising security for any thing, isr^ 
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liable for expenses incurred to promote such secu- 
rity; and the expenses of a claim or controversy are 
comprehended under the name of loss. And if the 
owner should jEail to recover his freight aftfer such 
chum and expenses incurred, the insurers are an- 
swerable for the whole freight. For these reasons it 
was decided in the year 1631, that the insurers are 
hound to make good such expenses. 

NOTE XCIL 

The insurers are not liable as for a total loss, if 
the ship be not entirely destroyed. But if by stress 
of weather, the rigging, masts, or sails, are injured» 
and goods are thrown overboard to lighten the ves- 
sel, they are liable for the damage sustained in con- 
sequence of the jettison. If the vessel suffer an injury' 
by shipwreck, with the loss of part of the goods,- 
so that it does not amount to a total loss, the in- 
surers are only liable to a contribution for the injury 
actually sustained 


NOTE XCIIL 

A vessel laden with oil and destined for Venice, 
when in the Adriatic sea approached near the Tar- 
entine shore, and while on her voyage there» refused 
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to answer to some public officers in that place; she 
was therefore cqrtured and together with her cmI 
sequestrated, as enemies' property, and altogether 
ship and cax^, confiscated to the viceroy of Naples. 
The owner of the oil proceeded against the insurers, 
who replied they were not liable, since the ship had 
changed her course and was proceeding in an in«fi. 
rect way to Naples. The owner replied that it was 
necessary to approach the Tarentine shore before 
proceeding to Venice, because certain persons resi- 
ded there who were in the habit of piloting Venetiafii 
vessels, without whose assistance they would have 
been punished on their arrival at Venice. In support 
of this the testimony of merchants was adduced; 
therefore since the voyage was changed from a law- 
ful and necessary cause, (according to the principjies 
in Note LII.) the insurers were held to be liid^e. 
Decided in the year 1619« 


NOTE XCIV. 
Insurance was effected for the benefit of A. with 
the clause ^^as well in his own name, as for and in 
the name of all and every other person or persons 
whom it may concern^ in whole or in part:^^ and then 
the goods were shipped, but A. was not named either 
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in the blUs ci ladittg, or the other ship's papers. On 
t]^ occurrence of a shipwreck^ it was doubted 
whether die insurance would hold to the benefit of 
the owners of the goods, since they were not ex- 
pressly named in the policy. We have expressed 
an ojHnioUy (Note XLV,) unfavourable to the in- 
sorers* Yet contradictor}'^ cases may be adduced as 
decided in the ctmncil of Florence confirmed fay 
decisions of the Neapolitan courts. An insurance 
was made for the account of the person obtaining it 
and all other persons to whom the goods might apper- 
tain and belong, or who might have an interest in the 
wfaote or any part thereof. This was decided in 
&vour of Ae insurers in the year 1613. And so it 
has been decided at Messina. But notwithstanding 
these authorities the insurers have been condemned 
to pay the loss even where the property bdonged 
to a person not named in the policy; as well because 
the owners cannot agitate the questicm of ownership 
(as has been said in Note XLVI.) as because, when 
they assume the risques of goods laden in a particu- 
\ax vessely it is of no ccxisequence to them whether 
they are the property of one person or another, and 
therefore the above clause has been introduced^ bi 
the last mentioned case» contrary decisions were 
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cited, in which tiiie name in the policy was in blank, 
and it was proved that the plaintiff had no interest in 
the goods. 

NOTE XCV, 

A ship laden with provisions, met with several 
Alexins as well at sea as in the port of delivery, 
so that the cargo was injured and rendered unr- 
wmthy of delivery: the owners of the goods there- 
fine brought dieir action against the insurers^^ the 
JiiU price of the provisions* On the part of the de- 
fmdants it was ai^ed that they were only liable as 
fin* a partial and not for a total loss. And as the 
subject of the insurance was not entirely destroyed, 
Itiey were bound only to repair the injury sustained, 
to the extent that the property fell short of its for^ 
itter value, as they were purchasers of the risque. 
On the part of the assured it was replied that the 
insurers were liable y&r the whole value^ because they 
could not deliver damaged articles. The courts of 
Sicily decided that the insurers were bound for the 
whole price of the f»*ovisions, abandonment being 
first made for their use by the assured. This does 
not int^ere with the principle stated in Note XCIL 
for in that «ase die goods were not danu^ed and 
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rendered unworthy of delivery, but a part of them 
was thrown overboard, and therefore the uisurers 
were bound only to make contribution for the arti- 
des so lost. 

NOTE XCVI. 
The owner of a ship chartered to carry goods to 
Naples, caused himself to be insured on ihcjreighi 
contracted for. While the ship was sailing on her 
voyage, she was captured by enemies. The owner 
proceeded against the insurers for tl^ whole freight 
that would have been earned, provided the goods had 
arrived at Naples, though they were lost together 
with the ship, since he did not prevent the voyage 
and the failure occurred without any act of his. For 
the insurers it was contended that they were not 
liable, since the goods did not reach the destined 
port. But the assured replied that a person hiring 
his labour to another should receive wages for the 
whole time^ if it were not his fault that the period of 
labour was shortened; and when prevented by acci- 
dent aU the wages are due. It is otherwise where 
wages are to be paid at cektain definite periods of 
time, fof then if the labourer be stopped, the future 
wage's are not to be paid. But where ime entire sum 
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is fo be paid for a definite period^ and that period has 
commenced^ the wages are considered as earned and 
the commencement is taken for the completion. 
The insurers therefore in the case above mentioned 
were condemned to pay the whole freight. 
Quoted in Lex Mercatoria Americana^ 288. 

NOTE XCVIL 

Insurance was. effected for the pricfe of certain 
goods carried from Messina to Tripoli; with an 
agreement that the insured should be bound to ex- 
Mbit to the. insurers the entry and clearance of the 
said goods; laden or to be laden^ and to show the 
circumstances of their being taken from the pla^ie 

' of lading, apd of the purchase of other goods effec- 
ted with tlie proceeds of these. After a loss, the in- 

. sured brought their action against the assurers ajnd 
obtained a sequestratipn of their property. The in- 
surers contended that as the lading of the goods 
did not appear J and as the agreement was not com- 
plied with, of exhibiting the entry and clearance^ 
the insurahce could have no v^idity, as the contract 
supposes the lading to have been made, and that 
supposition should be verified pr no obligation can 

exist. The demand not being supported by jthe 

U 
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^tk)? of tfiose facts Without which no executc3«y ob- 
ligation could exist in this case, no comkmf^ii&n 
oould be ptx>nouneed: Therefore the sequtstratioti 
oi the insurer's property was removed^ reseihring td 
the assured the riglit of proceedii^ otl)Herwise. 

NOTE XCVIIL 

' Are the insurers liable, where the master of a ship 
departs without the usual permits and clesuances^ 
^d without giving security that he will not cairjr 
tike goods to prohibited places, and on this account 
the vessel and cargo are confiscated. In a case of 
this description it was argued on the part of die in- 
sured that the underwriters had made themsdves 
responsible to the owners of the goodsy&r att ri^ques. 
On the other side it wasccmtended that such insurance 
comprehends accidental losses only, and not a loss 
happening by the fault of the master of the vesisel, 
perhaps of the insured himself, who did not take 
Care that the master should depart with all regular 
documents, and Who negkcted to report his goods 
according to the laws and customs of the place* 
The insurers therefore were not considered liable. 
Mdta. decis. of the couft of Sicily ^ 3. No. 9, 10. 
tiuoted in Park^ 230, Sth ed: 
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NOTEXCIX. 

A person lent to a certain master of a vessel about 
to sail to the West Indies, the sum of six thousand 
pieces, under a contract that seventy per cent, should 
be paid; and effected as security for payment, an 
insurance on the body of that ship. The vessel was 
taken by pirates and pillaged, and after being injur- 
ed by their cannon was liberated as useless to thetii. 
With much difficulty she reached the nearest poit^ 
the sailors having undergone great labour, and hav-i 
ing been exposed to great danger, and was there re- 
fitted. The lender who was the insured, In-ought 
His action y&r the han against the insurers, who ob« 
jected iliat they were not liable to pay because the 
, fihip remained ^fe, and therefcMre, as she had not 
pertskedj the dbligation did not arise: For although 
the vessel were partially repaired^ so that she might 
be in a situation to make her voyage, yet- as the 
mme keei remained, she was in effect die same ship* 
They contended that at the utmost they were an- 
swerable only ft)r flie injury actually sustained by 
the vessel on a computation of her value, for tlie 
master had received sums of money which exceed- 
ed the value dF the ship itself. In this case however, 
the insurers were compelled to pay the lods for dke 
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benefit of the assured: but as the money loaned ex- 
ceeded the value of the ship, it was adjudged that a 
QomputatioQ should be made, and the mpney paid 
, according to the actual value of the ship which re- 
mained safe. 

NOTE C. 

. Insurances efifected abroad &rt executory rvithm 
this kingdom. Because it is a principle of the gene- 
ral maritime law that such contracts are to be en- 
forced by a summary proceeding and their execution 
is not to be impeded by any plea however founded. 
See the Consulate of the Sea. tit. of Insurance^ art. 
21, 24. and the Decisions of the Mota of Genoa^ 
decis. .3. See also, above, Note LXXXVL And 
9lso because contracts made abroad are to be enfc»**^ 
ced according to the law of the place where the 
suit is brought. Thus the Rota of Genoa^ decis. lOO. 
adjudged that a contract of insurance made abcoad 
between foreigners, should be enforced accordii^ 
to the forms prescribed by the Genoese statutes» 
An instrument entered into, out of tht kingdom 
may therefore be enforced according to our own 
forqis. It is the same with a bill of exchange; and a 
decision to this effect in our own tribunals is report- 
ed hyJReg. Sanfelic. decis. 311 j part 2. 
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BAftRATRYi 

How far included in an insurance against accidentSi /)a^e 111# 
145. 

- . BOTTOMRY. 

See Maritime Loam. 

CHARTER PARTY. 

"When dissolved, 62. 

CONTRIBUTION. 

When made, 30. 58. 81. 83. 125. 148. 

Not to be made for goods lost in unlading the vessel, 82. 

CUSTOMS. 

Not payable v^rhen a ship is driven into port by stress of 
weather, 84. 

CUSTOM OF MERCHANTS. 

To be respected, 131. 

DEMURRAGE. 

Is payable according to agreement, 65. 

DUTIES. 

Not payable for goods, forcibly driven into port, 84, 


INDEX4 


JfOREIGN fOWER. 
ttow its acts affect the in8ttrance« page 119. 124. 

f ORfilGN CONTRACTS. 

Commercial contracts made abroad may be enforced else- 
where, 156. 

But the judicial forms of proceeding of the country where 
the suit is brotight must be pursued, 156. 


FREIGHT. 

l)efimtion of, 17. 

When no freight is fixed, what is due, 51. 

Who may let out a ship to freight,^ 51, 

When due, 55. 

Is payable according to i^^emeht, 65. 

How payable, 65, 66, 6r. 

Whetner due for slaves or animals that die on board, 6r, 68. 

Payable for a part of the voyage, 71. 

What proof is required of goods or passengers lieing on board, 

72, 73, 74. 
i)ue, if the voyage is prevented I^ the feult of the shipper* 

74, 75. V 

Not due if the voyage is not performed, 70. 
How recovered, 76. *^ 
When it must be paid, 76, 77. 
Entire i^eight h dUe it ib^ voyase is eommmctid tiioiigh. not 

competed in the time agreed upon, 77* 
So in case of jettison, 77* 
Qoods are hypothecated by implicatioi^ for frieght and this 

debt has a preference, 78. 
Insurers are liable for entire freight, when a ship is captured 

on her voyage, 152. 
See Insurance* 


Defined, BS* 
Insurer, who, SS. 
Insured, wha> S3* 


INSURANCE- 


INDEX, 


Valid, though a nudum padum, page 37. 

Loss or ^in depends on chance» 88. 

Several insurances may be effected on the same risque, 90^ 

What is raeaoft bj imurtmce on the ship, 93« 

What is meant by goads shipped, 94. 130. 

Insurance for the voyage, means the first voyase only, 95, 

Insurer not liable for loss happening by the fault of the assir- 
ed, 96. 

Not so if the loss were occasioned by tlia fault of 4 thinl per- 
son, 97. 

9^ thing lent, or a dqposit, may be insured, 97^ 

So a thing hired, 98. 

The insured may proceed ugainst a third person for injury done 
to the goods, without prejudice to the insurance, 100. 

Where goods ar^ transferred from <^ne yessd to another» how 
far the insurer is liable, 100. 

When void for uncertainty, 100. 

Where goods are lost in a lighter, how far the insurer is lia- 
ble, 102, 

Estimate of goods in case of loss— how niade, 102, 103, 104. 

When a ship is injured, how far the insurers are liable, 105. 
148. 151. 

If the owners fail to depart at the time agreed upou, the in- 
surers are not liable, 107. 

In case of theft, how far the insurers are liable, 109. 

Goods of persons not named may be insured, 113. 149, 150. 

Where goods are injured by worms, rats or moisture, 114. 

Whether valid on a ship actually lost or safely arrived in port, 
116. 

When property isVedeemed, are the insurers Sible for the ex- 
penses? 120. 

How far insurers are liable in case of jettison, 125, 126. 

For what accidents and misfortunes the insurers are bquodL 
127, 128, ia9. 

Articles on land may be insured, 130. 

Expenses of the master and mariners by n^eans of ^hich goods 
are preserved from loss, must foe reimbursed by the insur? 
ers, 132. 

Disputes how decided, 139. 

Contract is always executory, 143» 

^o insurance can exist without risque, 145. 


INDEX. 


Instirers on ship and freight are bound to pay the expenses in- 
curred bj the owner of the ship for the recovery of freight, 
page 14r. 

Insurers are not liable when a confiscatioh is made because the 
master departed without permits and clearances, 154. 

Insurances effected abroad are executory within the kingdom, 
156. 

See Barratry, Foreign Power, Freight, Life, Lost Goods, Loss, 
Order, Payment, Partner, Prohibited Articles, JRepresenta- 
tion, Bisque, Voyage, and fVdger. 


JETTISON. 

When it should be made, 81. 

How far it makes insurers liable, 125, 126, 


LIFE. 
Maybe insured, 135. 


LOG BOOK. 

Is conclusive evidence of what it contains, 5S, 


LOST GOODS. 

Where goods are supposed to be lost and afterwards recover- 
ed, may the owners be compelled to receive them, and re- 
turn the money? 115*. * 

» 

LOSS. 

What shall be a loss to make the insurers liable, 129. 
Knowledge of the loss at the time of insurance, how shown, 
138. 

Insurance effected after rumour of loss, not valid, 142, 
How ascertained, 142, 143. 


MARITIME LAW. 

See page 49. 139. 


INDEX. 


MARITIME LOANS. 

Not subject to the rules of interest, page 5\. 137. 108. 136. 
What risques are assumed by the lender, 52. 

MARINER. 

Defined, 22. 

May elect a master, 18. 

Cannot bind himself to serve perpetually, 44. 

Must serve when once engaged, 45. 

Mariners have an implied hypothecation for wages on all the 

goods on board, 78. 
See Wages. 

MASTER OF THE VESSEL. 
Who, 17. 

His authority, 21. 17, 18. 
May be more than one, 18. 
May substitute another in his place, 19. 
How chosen, 19, 20. 
His qualifications, 20. 

May be confined by the sailors in certain cases, 21. 
May be compelled to sail, 22. 

Liable in case of injury to the goods, 29. 55, 56, 57. 59. 63. 
His contracts are executory* ^Q. 
Liable if he ship too large a cargo, 37. 
May pay himself out of the freight or other property on board, 

38. 
Must render an account, 38. 
May be recalled, 39. 
Expenses allowed him, 40, 
What is evidence of these expenses, 40. 
Cannot be compelled by the mariners, 48. 
Liable for money advanced for the use of the ship, 60. 
Liable if he take on board prohibited articles, 61. 
So if he use unlawful signals, 61. 
Or if the ship is badly found, 63. 
May retain goods till freight is paid, 7Q. 78. 
Must deliver goods on shore, 77. 
In case of shipwreck should make proof of loss, 80. 
See Insurance, Mariner, Otvners, 
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INDEX, 


MONEY. 

May be insured, and the insurer will acquire no property in 
it* poge 98. 

ORDER FOR INSURANCE. 

The terms of an order must be pursued, 133. 
Where without limitation the insurance nvBLj be according to 
custom, 135, 

OWNERS OF A SHIP, 

Responsible for contracts and fault of the master, £3. 

Ana for the fault of the mariners, 23. 

How far this liability extends, 23, 24. 26, 27, 28. 33, 34. 36. 44. 

Liable for money boiTOwed for the ship's use, 31. 

Certain things requisite to make them liable in this case, 32. 

Where there are several owners, 34. 

Have no action against persons contracting with the master» 

qu. 35. See page 61. 
May be sued on the master's contracts, 61. 
See Insurance, Master* 


Defined, 21. 
How chosen, 22, 


PILOT. 


Pefined, 22. 


PURSER. 


PAYMENT. 

How soon it should be made in case of loss, 143, 


PREMIUM OF INSURANCE. 

Must not b^ returned when the contract is vitiated by a fal,se 

representation of the insurer, 90. 
Insurer loses his premium if the voyage does not commence, 

91. 
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INDEX. 

Not earned except when goods are conveyed and a risque run, 

page 141. ' 
If not paid tbe contract is void, 142« 

Provisions. 

On board may be appropriated to the ship's use against the will 
of their owner, 46. 


POLICY OF INSURANCE* 

Right of action in, is inheritable, 1S5. 

PARTNER. 

May insure his copartner's share of goo^s, 88, 106, lOr, 108. 

PROHIBITED ARTICLES. 

Are never included in an insurance, however general, 96. 

REPRESENTATION* 

When false vitiates the contract of insurance, 89. 


RISQUE. 

At what time it commences, lir. 


SHIP. 

The term ship, does iiot include the boat. 29. 

How far liable for acts of its owners, 41, 4S. 

Is personal property, 43. 

Of two persons chartering a ship, who is preferred, 50. 

May be underlet, 50* 

If claimed from a person wrongfully possessed^ tlie earnings 

are recovered also, 60. 
When said to be destroyed, 54. 
Not liable if she cut the cables of another ship to save herself. 

83. 

See Jbisuranee. 


INDEX, 


VOYAGE. 

If a ship change her comae, she is said to alter the voyage, 

page 47. 95. 
If changed from necessity the insurers are liablcj 117. 14&, 

149. 


WAGER. 

A wager or insurance among merchants is valid like any other 
wager when not made on an improper consideration, 135« 


WAGES. 

Due to marii^rs though not agreed for, 45. 

So if the.mariners are discharged before the voyage ends, 46« 
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